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(7) Exception for distributions permitted 
without consent of the participant under sec-
tion 411(a)(11). 

(e) Limitation on benefit accruals for plans 
with severe funding shortfalls. 

(1) In general. 
(2) Exemption if section 436 contribution is 

made. 
(3) Special rule under section 203 of the 

Worker, Retiree, and Employer Recovery Act 
of 2008. [Reserved] 

(f) Methods to avoid or terminate benefit 
limitations. 

(1) In general. 
(2) Current year contributions to avoid or 

terminate benefit limitations. 
(3) Security to increase adjusted funding 

target attainment percentage. 
(4) Examples. 
(g) Rules of operation for periods prior to 

and after certification. 
(1) In general. 
(2) Periods prior to certification during 

which a presumption applies. 
(3) Periods prior to certification during 

which no presumption applies. 
(4) Modification of the presumed AFTAP. 
(5) Periods after certification of AFTAP. 
(6) Examples. 
(h) Presumed underfunding for purposes of 

benefit limitations. 
(1) Presumption of continued under-

funding. 
(2) Presumption of underfunding beginning 

on first day of 4th month for certain under-
funded plans. 

(3) Presumption of underfunding beginning 
on first day of 10th month. 

(4) Certification of AFTAP. 
(5) Examples of rules of paragraphs (h)(1), 

(h)(2), and (h)(3) of this section. 
(6) Examples of application of paragraph 

(h)(4) of this section. 
(i) [Reserved] 
(j) Definitions. 
(1) Adjusted funding target attainment 

percentage. 
(2) Annuity starting date. 
(3) First effective plan year. 
(4) Funding target. 
(5) Prior year adjusted funding target at-

tainment percentage. 
(6) Prohibited payment. 
(7) Section 436 contributions. 
(8) Section 436 measurement date. 
(9) Unpredictable contingent event. 
(10) Examples. 
(k) Effective/applicability dates. 
(1) Statutory effective date. 
(2) Collectively bargained plan exception. 
(3) Effective date/applicability date of reg-

ulations. 

[T.D. 9467, 74 FR 53060, Oct. 15, 2009] 

§ 1.436–1 Limits on benefits and ben-
efit accruals under single employer 
defined benefit plans. 

(a) General rules—(1) Qualification re-
quirement. Section 401(a)(29) provides 
that a defined benefit pension plan that 
is subject to section 412 and that is not 
a multiemployer plan (within the 
meaning of section 414(f)) is a qualified 
plan only if it satisfies the require-
ments of section 436. This section pro-
vides rules relating to funding-based 
limitations on certain benefits under 
section 436, and the requirements of 
section 436 are satisfied only if the plan 
meets the requirements of this section 
beginning with the plan’s first effective 
plan year. This section applies to sin-
gle employer defined benefit plans (in-
cluding multiple employer plans), but 
does not apply to multiemployer plans. 

(2) Organization of the regulation. 
Paragraph (b) of this section describes 
limitations on shutdown benefits and 
other unpredictable contingent event 
benefits. Paragraph (c) of this section 
describes limitations on plan amend-
ments increasing liabilities. Paragraph 
(d) of this section describes limitations 
on prohibited payments. Paragraph (e) 
of this section describes limitations on 
benefit accruals. Paragraph (f) of this 
section provides rules relating to meth-
ods to avoid or terminate benefit limi-
tations. Paragraph (g) of this section 
provides rules for the operation of the 
plan in relation to benefit limitations 
under section 436. Paragraph (h) of this 
section describes related presumptions 
regarding underfunding that apply for 
purposes of the benefit limitations 
under section 436 and requirements re-
lating to certifications. Paragraph (j) 
of this section contains definitions. 
Paragraph (k) of this section contains 
effective/applicability date provisions. 

(3) Special rules for certain plans—(i) 
New plans. The limitations described in 
paragraphs (b), (c), and (e) of this sec-
tion do not apply to a plan for the first 
5 plan years of the plan. Except as oth-
erwise provided by the Commissioner 
in guidance of general applicability, 
plan years of the plan include the fol-
lowing (in addition to plan years dur-
ing which the plan was maintained by 
the employer or plan sponsor): 
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(A) Plan years when the plan was 
maintained by a predecessor employer 
within the meaning of § 1.415(f)–1(c)(1). 

(B) Plan years of another defined 
benefit plan maintained by a prede-
cessor employer within the meaning of 
§ 1.415(f)–1(c)(2) within the preceding 
five years if any participants in the 
plan participated in that other defined 
benefit plan (even if the plan main-
tained by the employer is not the plan 
that was maintained by the prede-
cessor employer). 

(C) Plan years of another defined ben-
efit plan maintained by the employer 
within the preceding five years if any 
participants in the plan participated in 
that other defined benefit plan. 

(ii) Application of section 436 after ter-
mination of a plan—(A) In general. Ex-
cept as otherwise provided in para-
graph (a)(3)(ii)(B) of this section, any 
section 436 limitations in effect imme-
diately before the termination of a 
plan do not cease to apply thereafter. 

(B) Exception for payments pursuant to 
plan termination. The limitations under 
section 436(d) and paragraph (d) of this 
section do not apply to prohibited pay-
ments (within the meaning of para-
graph (j)(6) of this section) that are 
made to carry out the termination of a 
plan in accordance with applicable law. 
For example, a plan sponsor’s purchase 
of an irrevocable commitment from an 
insurer to pay benefit liabilities in con-
nection with the standard termination 
of a plan in accordance with section 
4041(b)(3) of the Employee Retirement 
Income Security Act of 1974, as amend-
ed (ERISA), and in accordance with 29 
CFR 4041.28, does not violate section 
436(d) or this section. 

(iii) Multiple employer plans. In the 
case of a multiple employer plan to 
which section 413(c)(4)(A) applies, this 
section applies separately with respect 
to each employer under the plan, as if 
each employer maintained a separate 
plan. Thus, the benefit limitations 
under section 436 and this section could 
apply differently to participants who 
are employees of different employers 
under such a multiple employer plan. 
In the case of a multiple employer plan 
to which section 413(c)(4)(A) does not 
apply (that is, a plan described in sec-
tion 413(c)(4)(B) that has not made the 
election for section 413(c)(4)(A) to 

apply), this section applies as if all par-
ticipants in the plan were employed by 
a single employer. 

(4) Treatment of plan as of close of pro-
hibited or cessation period—(i) Applica-
tion to prohibited payments and accru-
als—(A) Resumption of prohibited pay-
ments. If a limitation on prohibited 
payments under paragraph (d) of this 
section applied to a plan as of a section 
436 measurement date (as defined in 
paragraph (j)(8) of this section), but 
that limit no longer applies to the plan 
as of a later section 436 measurement 
date, then the limitation on prohibited 
payments under the plan does not 
apply to benefits with annuity starting 
dates (as defined in paragraph (j)(2) of 
this section) that are on or after that 
later section 436 measurement date. 
Any amendment to eliminate an op-
tional form of benefit that contains a 
prohibited payment with respect to an 
annuity starting date during a period 
in which the limitations of section 
436(d) and paragraph (d) of this section 
do not apply to the plan is subject to 
the rules of section 411(d)(6). 

(B) Resumption of benefit accruals. If a 
limitation on benefit accruals under 
paragraph (e) of this section applied to 
a plan as of a section 436 measurement 
date, but that limit no longer applies 
to the plan as of a later section 436 
measurement date, then that limita-
tion does not apply to benefit accruals 
that are based on service on or after 
that later section 436 measurement 
date, except to the extent that the plan 
provides that benefit accruals will not 
resume when the limitation ceases to 
apply. The plan must comply with the 
rules relating to partial years of par-
ticipation and the prohibition on dou-
ble proration under Department of 
Labor regulation 29 CFR 2530.204–2(c) 
and (d). 

(ii) Restoration of options and missed 
benefit accruals—(A) Option to amend 
plan. A plan is permitted to be amend-
ed to provide participants who had an 
annuity starting date within a period 
during which a limitation under para-
graph (d) of this section applied to the 
plan with the opportunity to make a 
new election under which the form of 
benefit previously elected is modified, 
subject to applicable qualification re-
quirements. A participant who makes 
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such a new election is treated as hav-
ing a new annuity starting date under 
sections 415 and 417. Similarly, a plan 
is permitted to be amended to provide 
that any benefit accruals which were 
limited under the rules of paragraph (e) 
of this section are credited under the 
plan when the limitation no longer ap-
plies, subject to applicable qualifica-
tion requirements. Any such plan 
amendment with respect to a new an-
nuity starting date or crediting of ben-
efit accruals is subject to the require-
ments of section 436(c) and paragraph 
(c) of this section. 

(B) Automatic plan provisions. A plan 
is permitted to provide that partici-
pants who had an annuity starting date 
within a period during which a limita-
tion under paragraph (d) of this section 
applied to the plan will be provided 
with the opportunity to have a new an-
nuity starting date (which would con-
stitute a new annuity starting date 
under sections 415 and 417) under which 
the form of benefit previously elected 
may be modified, subject to applicable 
qualification requirements, once the 
limitations of paragraph (d) of this sec-
tion cease to apply. In addition, subject 
to the rules of paragraph (c)(3) of this 
section, a plan is permitted to provide 
for the automatic restoration of ben-
efit accruals that had been limited 
under section 436(e) as of the section 
436 measurement date that the limita-
tion ceases to apply. 

(iii) Shutdown and other unpredictable 
contingent event benefits. If unpredict-
able contingent event benefits with re-
spect to an unpredictable contingent 
event that occurs during the plan year 
are not permitted to be paid after the 
occurrence of the event because of the 
limitations of section 436(b) and para-
graph (b) of this section, but are per-
mitted to be paid later in the plan year 
as a result of additional contributions 
under paragraph (f)(2) of this section or 
pursuant to the enrolled actuary’s cer-
tification of the adjusted funding tar-
get attainment percentage for the plan 
year that meets the requirements of 
paragraph (g)(5)(ii)(B) of this section, 
then those unpredictable contingent 
event benefits must automatically be-
come payable, retroactive to the period 
those benefits would have been payable 
under the terms of the plan (other than 

plan terms implementing the require-
ments of section 436(b)). If the benefits 
do not become payable during the plan 
year in accordance with the preceding 
sentence, then the plan is treated as if 
it does not provide for those benefits. 
However, all or any portion of those 
benefits can be restored pursuant to a 
plan amendment that meets the re-
quirements of section 436(c) and para-
graph (c) of this section and other ap-
plicable qualification requirements. 

(iv) Treatment of plan amendments that 
do not take effect. If a plan amendment 
does not take effect as of the effective 
date of the amendment because of the 
limitations of section 436(c) and para-
graph (c) of this section, but is per-
mitted to take effect later in the plan 
year as a result of additional contribu-
tions under paragraph (f)(2) of this sec-
tion or pursuant to the enrolled actu-
ary’s certification of the adjusted fund-
ing target attainment percentage for 
the plan year that meets the require-
ments of paragraph (g)(5)(ii)(C) of this 
section, then the plan amendment 
must automatically take effect as of 
the first day of the plan year (or, if 
later, the original effective date of the 
amendment). If the plan amendment 
cannot take effect during the plan 
year, then it must be treated as if it 
were never adopted, unless the plan 
amendment provides otherwise. 

(v) Example. The following example 
illustrates the rules of this paragraph 
(a)(4): 

Example. (i) Plan T is a non-collectively 
bargained defined benefit plan with a plan 
year that is the calendar year and a valu-
ation date of January 1. As of January 1, 
2011, Plan T does not have a funding standard 
carryover balance or a prefunding balance. 
Plan T’s sponsor is not in bankruptcy. Be-
ginning January 1, 2011, Plan T is subject to 
the restriction on prohibited payments under 
paragraph (d)(3) of this section based on a 
presumed adjusted funding target attain-
ment percentage (AFTAP) of 75%. 

(ii) U is a participant in Plan T. Partici-
pant U retires on February 1, 2011, and elects 
to receive benefits in the form of a single 
sum. Plan T may pay only a portion (gen-
erally, 50%) of the prohibited payment. Ac-
cordingly, U elects in accordance with para-
graph (d)(3)(ii) of this section to receive 50% 
of U’s benefit in a single sum (up to the 2011 
PBGC maximum benefit guarantee amount 
described in paragraph (d)(3)(iii)(C) of this 
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section) and the remainder as an imme-
diately commencing straight life annuity. 

(iii) On March 1, 2011, the enrolled actuary 
for the Plan certifies that the AFTAP for 
2011 is 80%. Accordingly, beginning March 1, 
2011, Plan T is no longer subject to the re-
striction under paragraph (d)(3) of this sec-
tion. 

(iv) Effective March 1, 2011, Plan T is 
amended to provide that a participant whose 
benefits were restricted under paragraph 
(d)(3) of this section with respect to an annu-
ity starting date between January 1, 2011, 
and February 28, 2011, may elect, within a 
specified period on or after March 1, 2011, a 
new annuity starting date and receive the re-
mainder of his or her pension benefits in an 
accelerated form of payment. Plan T’s en-
rolled actuary determines that the AFTAP, 
taking into account the amendment, would 
still be 80%. The amendment is permitted to 
take effect because Plan T would have an 
AFTAP of 80% taking into account the 
amendment and is therefore neither subject 
to the restriction on plan amendments in 
paragraph (c) of this section nor the restric-
tions on prohibited payments under para-
graphs (d)(1) and (d)(3) of this section. Ac-
cordingly, Participant U may elect, within 
the specified period and subject to otherwise 
applicable qualification rules, including 
spousal consent, to receive the remainder of 
U’s benefits in the form of a single sum on or 
after March 1, 2011. 

(5) Deemed election to reduce funding 
balances—(i) Limitations on accelerated 
benefit payments. If a benefit limitation 
under paragraph (d)(1) or (d)(3) of this 
section would (but for this paragraph 
(a)(5)) apply to a plan, the employer is 
treated as having made an election 
under section 430(f) to reduce the 
prefunding balance or funding standard 
carryover balance by such amount as is 
necessary for the adjusted funding tar-
get attainment percentage to be at the 
applicable threshold (60 or 80 percent, 
as the case may be) in order for the 
benefit limitation not to apply to the 
plan. The determination of whether a 
benefit limitation under paragraph (d) 
of this section would apply to a plan is 
based on whether the plan provides for 
an optional form of benefit that would 
be limited under section 436(d) and is 
not based on whether any participant 
elects payment of benefits in such a 
form. 

(ii) Other limitations for collectively 
bargained plans—(A) General rule. In the 
case of a collectively bargained plan to 
which a benefit limitation under para-
graph (b), (c), or (e) of this section 

would (but for this paragraph (a)(5)) 
apply, the employer is treated as hav-
ing made an election under section 
430(f) to reduce the prefunding balance 
or funding standard carryover balance 
by such amount as is necessary for the 
adjusted funding target attainment 
percentage to be at the applicable 
threshold (60 or 80 percent, as the case 
may be) in order for the benefit limita-
tion not to apply to the plan, taking 
into account the adjustments described 
in paragraph (g)(2)(iii)(A), (g)(3)(ii)(A), 
or (g)(5)(i)(B) of this section, whichever 
applies. 

(B) Collectively bargained plans. A plan 
is considered a collectively bargained 
plan for purposes of this paragraph 
(a)(5)(ii) if— 

(1) At least 50 percent of the employ-
ees benefiting under the plan (within 
the meaning of § 1.410(b)–3(a)) are mem-
bers of collective bargaining units for 
which the benefit levels under the plan 
are specified under a collective bar-
gaining agreement; or 

(2) At least 25 percent of the partici-
pants in the plan are members of col-
lective bargaining units for which the 
benefit levels under the plan are speci-
fied under a collective bargaining 
agreement. 

(iii) Exception for insufficient funding 
balances—(A) In general. Paragraphs 
(a)(5)(i) and (a)(5)(ii) of this section 
apply with respect to a benefit limita-
tion for any plan year only if the appli-
cation of those paragraphs would result 
in the corresponding benefit limitation 
not applying for such plan year. Thus, 
if the plan’s prefunding and funding 
standard carryover balances were re-
duced to zero and the resulting in-
crease in plan assets taken into ac-
count would still not increase the 
plan’s adjusted funding target attain-
ment percentage enough to reach the 
threshold percentage applicable to the 
benefit limitation, the deemed election 
to reduce those balances pursuant to 
paragraph (a)(5)(i) or (a)(5)(ii) of this 
section does not apply. 

(B) Presumed adjusted funding target 
attainment percentage less than 60 per-
cent. During any period when a plan is 
presumed to have an adjusted funding 
target attainment percentage of less 
than 60 percent as a result of paragraph 
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(h)(3) of this section, the plan is treat-
ed as if the prefunding balance and the 
funding standard carryover balance are 
insufficient to increase the adjusted 
funding target attainment percentage 
to the threshold percentage of 60 per-
cent. Accordingly, the deemed election 
to reduce those balances pursuant to 
paragraphs (a)(5)(i) and (a)(5)(ii) of this 
section does not apply to the plan. 

(iv) Other rules—(A) Date of deemed 
election. If an election is deemed to be 
made pursuant to this paragraph (a)(5), 
then the plan sponsor is treated as hav-
ing made that election on the date as 
of which the applicable benefit limita-
tion would otherwise apply. 

(B) Coordination with section 436 con-
tributions. The determination of wheth-
er one of the benefit limitations de-
scribed in paragraph (a)(5)(ii)(A) of this 
section would otherwise apply is made 
without regard to any contribution de-
scribed in paragraph (f)(2) of this sec-
tion. Thus, the requirement to reduce 
the prefunding balance or funding 
standard carryover balance under para-
graph (a)(5)(ii) of this section cannot be 
avoided through the use of a section 436 
contribution. 

(C) Coordination with elections to offset 
minimum required contribution. See 
§ 1.430(f)–1(d)(1)(ii) for rules on the co-
ordination of elections to offset the 
minimum required contribution and 
the deemed election to reduce the 
prefunding and funding standard carry-
over balances under this paragraph 
(a)(5). 

(v) Example. The following example 
illustrates the rules of this paragraph 
(a)(5): 

Example. (i) Plan W is a collectively bar-
gained, single employer defined benefit plan 
sponsored by Sponsor X, with a plan year 
that is the calendar year and a valuation 
date of January 1. 

(ii) The enrolled actuary for Plan W issues 
a certification on March 1, 2010, that the 2010 
AFTAP is 81%. Sponsor X adopts an amend-
ment on March 25, 2010, to increase benefits 
under a formula based on participant com-
pensation, with an effective date of May 1, 
2010. (Because the formula is based on com-
pensation, the exception in paragraph 
(c)(4)(i) of this section does not apply.) The 
plan’s enrolled actuary determines that the 
plan’s AFTAP for 2010 would be 75% if the 
benefits attributable to the plan amendment 
were taken into account in determining the 
funding target. 

(iii) Because the AFTAP would be below 
the 80% threshold if the benefits attributable 
to the plan amendment were taken into ac-
count in determining the funding target, 
Sponsor X is deemed pursuant to paragraph 
(a)(5)(ii) of this section to have made an elec-
tion to reduce Plan W’s prefunding and fund-
ing standard carryover balances by the 
amount necessary for the AFTAP to reach 
the 80% threshold (reflecting the increase in 
funding target attributable to the plan 
amendment), provided that the amount of 
those balances is sufficient for this purpose. 

(iv) If the deemed election described in 
paragraph (iii) of this example occurs, the 
plan amendment takes effect on its effective 
date (May 1, 2010). See paragraph (f) of this 
section for other methods to avoid or termi-
nate benefit limitations (where, for example, 
the amount necessary for a benefit limita-
tion not to apply for a plan year exceeds the 
sum of the prefunding balance and the fund-
ing standard carryover balance). 

(6) Notice requirements. See section 
101(j) of ERISA for rules requiring the 
plan administrator of a single em-
ployer plan to provide a written notice 
to participants and beneficiaries within 
30 days after certain specified dates, 
which depend on whether the plan has 
become subject to a restriction de-
scribed in the ERISA provisions that 
are parallel to Internal Revenue Code 
sections 436(b), 436(d), and 436(e) 
(ERISA sections 206(g)(1), 206(g)(3), and 
206(g)(4), respectively). 

(b) Limitation on shutdown benefits 
and other unpredictable contingent event 
benefits—(1) In general. Except as other-
wise provided in this paragraph (b), a 
plan satisfies section 436(b) and this 
paragraph (b) only if it provides that 
unpredictable contingent event bene-
fits with respect to any unpredictable 
contingent events occurring during a 
plan year will not be paid if the ad-
justed funding target attainment per-
centage for the plan year is— 

(i) Less than 60 percent; or 
(ii) 60 percent or more, but would be 

less than 60 percent if the adjusted 
funding target attainment percentage 
were redetermined applying an actu-
arial assumption that the likelihood of 
occurrence of the unpredictable contin-
gent event during the plan year is 100 
percent. 

(2) Exemption if section 436 contribution 
is made. The prohibition on payment of 
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unpredictable contingent event bene-
fits under paragraph (b)(1) of this sec-
tion ceases to apply with respect to 
benefits attributable to an unpredict-
able contingent event occurring during 
the plan year upon payment by the 
plan sponsor of the contribution de-
scribed in paragraph (f)(2)(iii) of this 
section with respect to that event. If 
the prior sentence applies with respect 
to an unpredictable contingent event, 
then all benefits with respect to the 
unpredictable contingent event must 
be paid, including benefits for periods 
prior to the contribution. See para-
graph (f) of this section for additional 
rules. 

(3) Rules of application—(i) Partici-
pant-by-participant application. The lim-
itations of section 436(b) and this para-
graph (b) apply on a participant-by- 
participant basis. Thus, whether pay-
ment or commencement of an unpre-
dictable contingent event benefit under 
a plan is restricted with respect to a 
participant is determined based on 
whether the participant satisfies the 
plan’s eligibility requirements (other 
than the attainment of any age, per-
formance of any service, receipt or der-
ivation of any compensation, or the oc-
currence of death or disability) for 
such a benefit in a plan year in which 
the limitations of section 436(b) and 
this paragraph (b) apply. 

(ii) Multiple contingencies. In the case 
of a plan that provides for a benefit 
that depends upon the occurrence of 
more than one unpredictable contin-
gent event with respect to a partici-
pant, the unpredictable contingent 
event for purposes of section 436(b) and 
this paragraph (b) occurs upon the last 
to occur of those unpredictable contin-
gent events. 

(iii) Cessation of benefits. Cessation of 
a benefit under a plan upon the occur-
rence of a specified event is not an un-
predictable contingent event for pur-
poses of section 436(b) and this para-
graph (b). Thus, section 436(b) and this 
paragraph (b) do not prohibit provi-
sions of a plan that provide for ces-
sation, suspension, or reduction of any 
benefits upon occurrence of any event. 
However, upon any subsequent re-
commencement of benefits (including 
any restoration of benefits), the rules 

of section 436 and this section will 
apply. 

(4) Prior unpredictable contingent 
event. Unpredictable contingent event 
benefits attributable to an unpredict-
able contingent event that occurred 
within a period during which no limita-
tion under this paragraph (b) applied to 
the plan are not affected by the limita-
tion described in this paragraph (b) as 
it applies in a subsequent period. For 
example, if a plant shutdown occurs in 
2010 and the plan’s funded status is 
such that benefits contingent upon 
that plant shutdown are not subject to 
the limitation described in this para-
graph (b) for that calendar plan year, 
this paragraph (b) does not apply to re-
strict payment of those benefits even if 
another plant shutdown occurs in 2012 
that results in the restriction of bene-
fits that are contingent upon that later 
plant shutdown under this paragraph 
(b) (where the plan’s adjusted funding 
target attainment percentage for 2012 
would be less than 60 percent taking 
into account the liability attributable 
to those shutdown benefits). 

(c) Limitations on plan amendments in-
creasing liability for benefits—(1) In gen-
eral. Except as otherwise provided in 
this paragraph (c), a plan satisfies sec-
tion 436(c) and this paragraph (c) only 
if the plan provides that no amendment 
to the plan that has the effect of in-
creasing liabilities of the plan by rea-
son of increases in benefits, establish-
ment of new benefits, changing the 
rate of benefit accrual, or changing the 
rate at which benefits become non-
forfeitable will take effect in a plan 
year if the adjusted funding target at-
tainment percentage for the plan year 
is— 

(i) Less than 80 percent; or 
(ii) 80 percent or more, but would be 

less than 80 percent if the benefits at-
tributable to the amendment were 
taken into account in determining the 
adjusted funding target attainment 
percentage. 

(2) Exemption if section 436 contribution 
is made—(i) General rule. The limita-
tions on plan amendments in para-
graph (c)(1) of this section cease to 
apply with respect to an amendment 
upon payment by the plan sponsor of 
the contribution described in para-
graph (f)(2)(iv) of this section, so that 
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the amendment is permitted to take ef-
fect as of the later of the first day of 
the plan year or the effective date of 
the amendment. See paragraph (f) of 
this section for additional rules. 

(ii) Amendments that do not increase 
funding target. If the amount of the 
contribution described in paragraph 
(f)(2)(iv) of this section is $0 (because 
the amendment increases benefits sole-
ly for future periods), the amendment 
is permitted to take effect without re-
gard to this paragraph (c). However, see 
§ 1.430(d)–1(d)(2) for a rule that requires 
such an amendment to be taken into 
account in determining the funding 
target and the target normal cost in 
certain situations. 

(3) Rules of application regarding pre- 
existing plan provisions. If a plan con-
tains a provision that provides for the 
automatic restoration of benefit accru-
als that were not permitted to accrue 
because of the application of section 
436(e) and paragraph (e) of this section, 
the restoration of those accruals is 
generally treated as a plan amendment 
that is subject to section 436(c). How-
ever, such a provision is permitted to 
take effect without regard to the limits 
of section 436(c) and this paragraph (c) 
if— 

(i) The continuous period of the limi-
tation is 12 months or less; and 

(ii) The plan’s enrolled actuary cer-
tifies that the adjusted funding target 
attainment percentage for the plan 
would not be less than 60 percent tak-
ing into account the restored benefit 
accruals for the prior plan year. 

(4) Exceptions—(i) Benefit increases 
based on compensation—(A) In general. 
In accordance with section 436(c)(3), 
section 436(c) and this paragraph (c) do 
not apply to any amendment that pro-
vides for an increase in benefits under 
a formula that is not based on a par-
ticipant’s compensation, but only if 
the rate of increase in benefits does not 
exceed the contemporaneous rate of in-
crease in average wages of participants 
covered by the amendment. The deter-
mination of the rate of increase in av-
erage wages is made by taking into 
consideration the net increase in aver-
age wages from the period of time be-
ginning with the effective date of the 
most recent benefit increase applicable 
to all of those participants who are 

covered by the current amendment and 
ending on the effective date of the cur-
rent amendment. 

(B) Application to participants who are 
not currently employed. If an amend-
ment applies to both currently em-
ployed participants and other partici-
pants, all participants to whom the 
amendment applies are included in de-
termining the increase in average 
wages of the participants covered by 
the amendment for purposes of this 
paragraph (c)(4)(i). For this purpose, 
participants who are not employees at 
any time during the period from the ef-
fective date of the most recent earlier 
benefit increase applicable to all of the 
participants who are covered by the 
current amendment and ending on the 
effective date of the current amend-
ment are treated as having no increase 
or decrease in wages for the period 
after severance from employment. 

(C) Separate amendments for different 
plan populations. In lieu of a single 
amendment that applies to both cur-
rently employed participants and other 
participants as described in paragraph 
(c)(4)(i)(B) of this section, the employer 
can adopt multiple amendments—such 
as one that increases benefits for par-
ticipants currently employed on the ef-
fective date of the current amendment 
and another one that increases benefits 
for other participants. In that case, the 
two amendments are considered sepa-
rately in determining the increase in 
average wages, and the exception in 
this paragraph (c)(4)(i) applies sepa-
rately to each amendment. Thus, the 
increase in benefits for currently em-
ployed participants takes effect if it 
satisfies the exception under this para-
graph (c)(4), but the amendment in-
creasing benefits for other participants 
who received no increase in wages from 
the employer during the period over 
which the increase in average wages is 
separately subject to the rules of this 
paragraph (c) without regard to the 
rules of this paragraph (c)(4). 

(ii) Plan provisions providing for accel-
erated vesting. To the extent that any 
amendment provides for (or any pre-ex-
isting plan provision results in) a man-
datory increase in the vesting of bene-
fits under the Code or ERISA (such as 
vesting rate increases pursuant to stat-
ute, plan termination amendments or 
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partial terminations under section 
411(d)(3), and vesting increases required 
by the rules for top-heavy plans under 
section 416), that amendment (or pre- 
existing plan provision) does not con-
stitute an amendment that changes the 
rate at which benefits become non-
forfeitable for purposes of section 436(c) 
and this paragraph (c). However, this 
paragraph (c)(4)(ii) applies only to the 
extent the increase in vesting is nec-
essary to enable the plan to continue 
to satisfy the requirements for quali-
fied plans. 

(iii) Authority for additional excep-
tions. The Commissioner may, in guid-
ance of general applicability, issue ad-
ditional rules under which other 
amendments to a plan are not treated 
as amendments to which section 436(c) 
and this paragraph (c) apply. See 
§ 601.601(d)(2) relating to objectives and 
standards for publishing regulations, 
revenue rulings and revenue procedures 
in the Internal Revenue Bulletin. 

(5) Rule for determining when an 
amendment takes effect. For purposes of 
section 436(c) and this paragraph (c), in 
the case of an amendment that in-
creases benefits, the amendment takes 
effect under a plan on the first date on 
which any individual who is or could be 
a participant or beneficiary under the 
plan would obtain a legal right to the 
increased benefit if the individual were 
on that date to satisfy the applicable 
requirements for entitlement to the 
benefit (such as the attainment of any 
age, performance of any service, re-
ceipt or derivation of any compensa-
tion, or the occurrence of death, dis-
ability, or severance from employ-
ment). 

(6) Treatment of mergers, consolida-
tions, and transfers of plan assets into a 
plan. [Reserved] 

(d) Limitations on prohibited pay-
ments—(1) AFTAP less than 60 percent. A 
plan satisfies the requirements of sec-
tion 436(d)(1) and this paragraph (d)(1) 
only if the plan provides that, if the 
plan’s adjusted funding target attain-
ment percentage for a plan year is less 
than 60 percent, a participant or bene-
ficiary is not permitted to elect an op-
tional form of benefit that includes a 
prohibited payment, and the plan will 
not pay any prohibited payment, with 
an annuity starting date on or after 

the applicable section 436 measurement 
date. 

(2) Bankruptcy. A plan satisfies the 
requirements of section 436(d)(2) and 
this paragraph (d)(2) only if the plan 
provides that a participant or bene-
ficiary is not permitted to elect an op-
tional form of benefit that includes a 
prohibited payment, and the plan will 
not pay any prohibited payment, with 
an annuity starting date that occurs 
during any period in which the plan 
sponsor is a debtor in a case under title 
11, United States Code, or similar Fed-
eral or State law, except for payments 
made within a plan year with an annu-
ity starting date that occurs on or 
after the date on which the enrolled ac-
tuary of the plan certifies that the 
plan’s adjusted funding target attain-
ment percentage for that plan year is 
not less than 100 percent. 

(3) Limited payment if AFTAP at least 
60 percent but less than 80 percent—(i) In 
general. A plan satisfies the require-
ments of section 436(d)(3) and this para-
graph (d)(3) only if the plan provides 
that, in any case in which the plan’s 
adjusted funding target attainment 
percentage for a plan year is 60 percent 
or more but is less than 80 percent, a 
participant or beneficiary is not per-
mitted to elect the payment of an op-
tional form of benefit that includes a 
prohibited payment, and the plan will 
not pay any prohibited payment, with 
an annuity starting date on or after 
the applicable section 436 measurement 
date, unless the present value, deter-
mined in accordance with section 
417(e)(3), of the portion of the benefit 
that is being paid in a prohibited pay-
ment (which portion is determined 
under paragraph (d)(3)(iii)(B) of this 
section) does not exceed the lesser of— 

(A) 50 percent of the present value 
(determined in accordance with section 
417(e)(3)) of the benefit payable in the 
optional form of benefit that includes 
the prohibited payment; or 

(B) 100 percent of the PBGC max-
imum benefit guarantee amount de-
scribed in paragraph (d)(3)(iii)(C) of 
this section. 

(ii) Bifurcation if optional form un-
available—(A) Requirement to offer bifur-
cation. If an optional form of benefit 
that is otherwise available under the 
terms of the plan is not available as of 
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the annuity starting date because of 
the application of paragraph (d)(3)(i) of 
this section, then the plan must permit 
the participant or beneficiary to elect 
to— 

(1) Receive the unrestricted portion 
of that optional form of benefit (deter-
mined under the rules of paragraph 
(d)(3)(iii)(D) of this section) at that an-
nuity starting date, determined by 
treating the unrestricted portion of the 
benefit as if it were the participant’s or 
beneficiary’s entire benefit under the 
plan; 

(2) Commence benefits with respect 
to the participant’s or beneficiary’s en-
tire benefit under the plan in any other 
optional form of benefit available 
under the plan at the same annuity 
starting date that satisfies paragraph 
(d)(3)(i) of this section; or 

(3) Defer commencement of the pay-
ments to the extent described in para-
graph (d)(5) of this section. 

(B) Rules relating to bifurcation. If the 
participant or beneficiary elects pay-
ment of the unrestricted portion of the 
benefit as described in paragraph 
(d)(3)(ii)(A)(1) of this section, then the 
plan must permit the participant or 
beneficiary to elect payment of the re-
mainder of the participant’s or bene-
ficiary’s benefits under the plan in any 
optional form of benefit at that annu-
ity starting date otherwise available 
under the plan that would not have in-
cluded a prohibited payment if that op-
tional form applied to the entire ben-
efit of the participant or beneficiary. 
The rules of § 1.417(e)–1 are applied sep-
arately to the separate optional forms 
for the unrestricted portion of the ben-
efit and the remainder of the benefit 
(the restricted portion). 

(C) Plan alternative that anticipates 
election of payment that includes a pro-
hibited payment. With respect to an op-
tional form of benefit that includes a 
prohibited payment and that is not 
permitted to be paid under paragraph 
(d)(3)(i) of this section, for which no ad-
ditional information from the partici-
pant or beneficiary (such as informa-
tion regarding a social security lev-
eling optional form of benefit) is need-
ed to make that determination, rather 
than wait for the participant or bene-
ficiary to elect such optional form of 
benefit, a plan is permitted to provide 

for separate elections with respect to 
the restricted and unrestricted por-
tions of that optional form of benefit. 
However, the rule in the preceding sen-
tence applies only if— 

(1) The plan applies the rule to all 
such optional forms; and 

(2) The plan identifies the option that 
the bifurcation election replaces. 

(iii) Definitions applicable to limited 
payment option—(A) In general. The 
definitions in this paragraph (d)(3)(iii) 
apply for purposes of this paragraph 
(d)(3). 

(B) Portion of benefit being paid in a 
prohibited payment. If a benefit is being 
paid in an optional form for which any 
of the payments is greater than the 
amount payable under a straight life 
annuity to the participant or bene-
ficiary (plus any social security supple-
ments described in the last sentence of 
section 411(a)(9) payable to the partici-
pant or beneficiary) with the same an-
nuity starting date, then the portion of 
the benefit that is being paid in a pro-
hibited payment is the excess of each 
payment over the smallest payment 
during the participant’s lifetime under 
the optional form of benefit (treating a 
period after the annuity starting date 
and during the participant’s lifetime in 
which no payments are made as a pay-
ment of zero). 

(C) PBGC maximum benefit guarantee 
amount. The PBGC maximum benefit 
guarantee amount described in this 
paragraph (d)(3)(iii)(C) is the present 
value (determined under guidance pre-
scribed by the Pension Benefit Guar-
anty Corporation, using the interest 
and mortality assumptions under sec-
tion 417(e)) of the maximum benefit 
guarantee with respect to a participant 
(based on the participant’s age or the 
beneficiary’s age at the annuity start-
ing date) under section 4022 of ERISA 
for the year in which the annuity start-
ing date occurs. 

(D) Unrestricted portion of the benefit— 
(1) General rule. Except as otherwise 
provided in this paragraph (d)(3)(iii)(D), 
the unrestricted portion of the benefit 
with respect to any optional form of 
benefit is 50 percent of the amount pay-
able under the optional form of benefit. 

(2) Special rule for forms which include 
social security leveling or a refund of em-
ployee contributions. For an optional 
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form of benefit that is a prohibited 
payment on account of a social secu-
rity leveling feature (as defined in 
§ 1.411(d)–3(g)(16)) or a refund of em-
ployee contributions feature (as de-
fined in § 1.411(d)–3(g)(11)), the unre-
stricted portion of the benefit is the 
optional form of benefit that would 
apply if the participant’s or bene-
ficiary’s accrued benefit were 50 per-
cent smaller. 

(3) Limited to PBGC maximum benefit 
guarantee amount. After the application 
of the preceding rules of this paragraph 
(d)(3)(iii)(D), the unrestricted portion 
of the benefit with respect to the op-
tional form of benefit is reduced, to the 
extent necessary, so that the present 
value (determined in accordance with 
section 417(e)) of the unrestricted por-
tion of that optional form of benefit 
does not exceed the PBGC maximum 
benefit guarantee amount (described in 
paragraph (d)(3)(iii)(C) of this section). 

(iv) Other rules—(A) One time applica-
tion. A plan satisfies the requirements 
of this paragraph (d)(3) only if the plan 
provides that, in the case of a partici-
pant with respect to whom a prohibited 
payment (or series of prohibited pay-
ments under a single optional form of 
benefit) is made pursuant to paragraph 
(d)(3)(i) or (ii) of this section, no addi-
tional prohibited payment may be 
made with respect to that participant 
during any period of consecutive plan 
years for which prohibited payments 
are limited under this paragraph (d). 

(B) Treatment of beneficiaries. For pur-
poses of this paragraph (d)(3), benefits 
provided with respect to a participant 
and any beneficiary of the participant 
(including an alternate payee, as de-
fined in section 414(p)(8)) are aggre-
gated. If the only benefits paid under 
the plan with respect to the partici-
pant are death benefits payable to the 
beneficiary, then paragraph 
(d)(3)(iii)(B) of this section is applied 
by substituting the lifetime of the ben-
eficiary for the lifetime of the partici-
pant. If the accrued benefit of a partic-
ipant is allocated to such an alternate 
payee and one or more other persons, 
then the unrestricted amount under 
paragraph (d)(3)(iii)(D) of this section 
is allocated among such persons in the 
same manner as the accrued benefit is 
allocated, unless a qualified domestic 

relations order (as defined in section 
414(p)(1)(A)) with respect to the partici-
pant or the alternate payee provides 
otherwise. See paragraphs (j)(2)(ii) and 
(j)(6)(ii) of this section for other special 
rules relating to beneficiaries. 

(C) Treatment of annuity purchases and 
plan transfers. This paragraph 
(d)(3)(iv)(C) applies for purposes of ap-
plying paragraphs (d)(3)(i) and (iii)(D) 
of this section. In the case of a prohib-
ited payment described in paragraph 
(j)(6)(i)(B) of this section (relating to 
purchase from an insurer), the present 
value of the portion of the benefit that 
is being paid in a prohibited payment is 
the cost to the plan of the irrevocable 
commitment and, in the case of a pro-
hibited payment described in para-
graph (j)(6)(i)(C) of this section (relat-
ing to certain plan transfers), the 
present value of the portion of the ben-
efit that is being paid in a prohibited 
payment is the present value of the li-
abilities transferred (determined in ac-
cordance with section 414(l)). In addi-
tion, the present value of the accrued 
benefit is substituted for the present 
value of the benefit payable in the op-
tional form of benefit that includes the 
prohibited payment in paragraph 
(d)(3)(i)(A) of this section. (Further, see 
§ 1.411(d)–4, A–2(a)(3)(ii), for a rule 
under section 411(d)(6) that applies to 
an optional form of benefit that in-
cludes a prohibited payment described 
in paragraph (j)(6)(i)(B) of this section.) 

(v) Examples. The following examples 
illustrate the rules of this paragraph 
(d)(3): 

Example 1. (i) Plan A has a plan year that 
is the calendar year, and is subject to the re-
striction on prohibited payments under para-
graph (d)(3) of this section for the 2010 plan 
year. Participant P is not married, and re-
tires at age 65 during 2010, while the restric-
tion under paragraph (d)(3) of this section 
applies to Plan A. P’s accrued benefit is 
$10,000 per month, payable commencing at 
age 65 as a straight life annuity. Plan A pro-
vides for an optional single-sum payment 
(subject to the restrictions under section 436) 
equal to the present value of the partici-
pant’s accrued benefit using actuarial as-
sumptions under section 417(e). P’s single- 
sum payment, determined without regard to 
this paragraph (d), is calculated to be 
$1,416,000, payable at age 65. 

(ii) The PBGC guaranteed monthly benefit 
for a straight life annuity payable at age 65 
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in 2010 (for purposes of this example) is as-
sumed to be $4,500. The PBGC maximum ben-
efit guarantee amount at age 65 is assumed 
to be $637,200 for 2010. 

(iii) Because Participant P retires during a 
period when the restriction in paragraph 
(d)(3) of this section applies to Plan A, only 
a portion of the benefit can be paid in the 
form of a single sum. P elects a single-sum 
payment. Because a single-sum payment is a 
prohibited payment, a determination must 
be made whether the payment can be paid 
under paragraph (d)(3)(i) of this section. In 
this case, because the present value of the 
portion of Participant P’s benefit that is 
being paid in a prohibited payment exceeds 
the lesser of 50% of the benefit or the PBGC 
maximum benefit guarantee amount, it can-
not be paid under paragraph (d)(3)(i) of this 
section. Accordingly, the maximum single 
sum that P can receive is $637,200 (that is, 
the lesser of 50% of $1,416,000 or $637,200). 

(iv) Pursuant to paragraph (d)(3)(ii) of this 
section, Plan A must offer P the option to bi-
furcate the benefit into unrestricted and re-
stricted portions. The unrestricted portion is 
a monthly straight life annuity of $4,500, 
which can be paid in a single sum of $637,200. 
If P elects to receive the unrestricted por-
tion of the benefit in the form of a single 
sum, then, with respect to the $5,500 re-
stricted portion, Plan A must permit P to 
elect any form of benefit that would other-
wise be permitted with respect to the full 
$10,000 and that is not a prohibited payment. 
Alternatively, Plan A may provide that P is 
permitted to elect to defer commencement of 
the restricted portion, subject to applicable 
qualification rules. 

Example 2. (i) The facts are the same as in 
Example 1. In addition, Plan A provides an 
optional form of payment (subject to any 
benefit restrictions under section 436) that 
consists of a partial payment equal to the 
total return of employee contributions to 
the plan accumulated with interest, with an 
annuity payment for the remainder of the 
participant’s benefit. 

(ii) Participant Q is not married, and re-
tires at age 65 during 2010, while Plan A is 
subject to the restriction under paragraph 
(d)(3) of this section. Participant Q has an 
accrued benefit equal to a straight life annu-
ity of $3,000 per month. Under the optional 
form described in paragraph (i) of this Exam-
ple 2, Q may elect a partial payment of 
$99,120 (representing the return of employee 
contributions accumulated with interest), 
plus a straight life annuity of $2,300 per 
month. The present value of Participant Q’s 
accrued benefit, using actuarial assumptions 
under section 417(e), is $424,800. 

(iii) Because the present value of the por-
tion of Q’s benefit that is being paid in a pro-
hibited payment ($99,120) does not exceed the 
lesser of 50% of the present value of benefits 
(50% of $424,800) or 100% of the PBGC max-

imum benefit guarantee amount ($637,200 at 
age 65 for 2010), the optional form described 
in paragraph (i) of this Example 2 is per-
mitted to be paid under paragraph (d)(3)(i) of 
this section. 

Example 3. (i) The facts are the same as in 
Example 1. In addition, Plan A provides an 
optional form of payment under a social se-
curity leveling option (subject to any benefit 
restrictions under section 436) that consists 
of an increased temporary benefit payable 
until age 62, with reduced payments begin-
ning at age 62. The benefit is structured so 
that the combination of the participant’s 
pension benefit and Social Security benefit 
provides an approximately level income for 
the participant’s lifetime. The PBGC max-
imum benefit guarantee amount at age 55 is 
assumed to be $362,776 for 2010. 

(ii) Participant R retires at age 55 in 2010 
and is eligible to receive a level lifetime an-
nuity of $1,200 per month beginning imme-
diately. Instead, Participant R elects to re-
ceive a benefit under the social security lev-
eling optional form of payment. Participant 
R’s Social Security benefit payable at age 62 
is projected, under the terms specified in 
Plan A, to be $1,500 per month. The Plan A 
adjustment factor for the social security lev-
eling option using the minimum present 
value requirements of section 417(e)(3) is .590 
at age 55. Therefore, Participant R’s benefit 
payable from age 55 to age 62 is $2,085 per 
month ($1,200 + .590 × $1,500), and the benefit 
payable for Participant’s lifetime, beginning 
after age 62, is $585 per month ($2,085¥$1,500). 

(iii) Because the optional form provides 
some payments which are greater than pay-
ments described in paragraph (j)(6)(i)(A) of 
this section ($1,200), the portion of the ben-
efit that is being paid in a prohibited pay-
ment is $1,500 per month which is payable 
from age 55 to age 62. Using the applicable 
interest and mortality rates under section 
417(e) as in effect for Plan A at the time the 
benefit commences, the present value of a 
temporary benefit of $1,500 per month 
($2,085¥$585) payable from age 55 to age 62 is 
$106,417, and the present value of the entire 
benefit (a temporary benefit of $2,085 per 
month payable from age 55 to age 62 plus a 
deferred lifetime benefit of $585 commencing 
at age 62) is $207,468. 

(iv) Because $106,417 is more than 50% of 
$207,468 (and because 50% of Participant R’s 
benefit is less than $362,776, which is the 
PBGC maximum guaranteed benefit amount 
at age 55 for 2010), Participant R can only re-
ceive 50% of the benefit in the form of the so-
cial security leveling option. Pursuant to 
paragraph (d)(3)(ii) of this section, Plan A 
must offer Participant R the option to bifur-
cate the benefit into unrestricted and re-
stricted portions. Participant R elects to re-
ceive the restricted portion of the early re-
tirement benefit as a level lifetime annuity 
of $600 commencing at age 55. 
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(v) Participant R elects to receive the un-
restricted portion of the early retirement 
benefit in the social security leveling form of 
payment. This portion of the benefit is deter-
mined under the social security leveling 
form of payment as if Participant R’s benefit 
was one-half of the early retirement benefit, 
or $600. However, using a monthly level life-
time benefit of $600 and a monthly social se-
curity benefit of $1,500, Participant R would 
have a negative benefit after age 62 ($600 + 
.590 × $1,500 is only $1,485; offsetting $1,500 at 
age 62 would produce a negative amount). 
Plan A provides that in this situation, the 
benefit under the social security leveling op-
tion is an actuarially equivalent monthly 
annuity payable until age 62, with zero pay-
able thereafter. Using the actuarial equiva-
lence factor of .590 at age 55, the plan admin-
istrator determines that the unrestricted 
portion of Participant R’s benefit is $1,463 
per month, payable from age 55 to age 62 
($600 + .590 × $1,463 = $1,463 payable until age 
62; $1,463¥$1,463 = zero payable after age 62). 

(vi) Combining the unrestricted and re-
stricted portions of the benefit, Participant 
R will receive a total of $2,063 per month 
from age 55 to age 62 ($1,463 from the unre-
stricted portion of the benefit plus $600 from 
the restricted portion of the benefit), and 
$600 per month beginning at age 62 (zero from 
the unrestricted portion of the benefit plus 
$600 from the restricted portion of the ben-
efit). 

(4) Exception for cessation of benefit ac-
cruals. This paragraph (d) does not 
apply to a plan for a plan year if the 
terms of the plan, as in effect for the 
period beginning on September 1, 2005, 
provided for no benefit accruals with 
respect to any participants. If a plan 
that is described in this paragraph 
(d)(4) provides for benefit accruals dur-
ing any time on or after September 1, 
2005 (treating benefit increases pursu-
ant to a plan amendment as benefit ac-
cruals), this paragraph (d)(4) ceases to 
apply for the plan as of the date any 
benefits accrue under the plan (or the 
date the amendment takes effect). For 
example, the exception in this para-
graph (d)(4) does not apply to a plan 
after the plan increases benefits to 
take into account increases in the lim-
itations under section 415(b) on or after 
September 1, 2005. 

(5) Right to delay commencement. If a 
participant or beneficiary requests a 
distribution in an optional form of ben-
efit that includes a prohibited payment 
that is not permitted to be paid under 
paragraph (d)(1), (d)(2), or (d)(3) of this 
section, the participant retains the 

right to delay commencement of bene-
fits in accordance with the terms of the 
plan and applicable qualification re-
quirements (such as sections 411(a)(11) 
and 401(a)(9)). 

(6) Plan alternative for special optional 
forms. A plan is permitted to offer op-
tional forms of benefit that are solely 
available during the period in which 
paragraph (d)(1), (d)(2), or (d)(3) of this 
section applies to limit prohibited pay-
ments under the plan. For example, a 
plan may permit participants or bene-
ficiaries who commence benefits during 
the period in which paragraph (d)(1) of 
this section (or paragraph (d)(2) of this 
section) applies to limit prohibited 
payments under the plan to elect, with-
in a specified period after the date on 
which that paragraph ceases to apply 
to limit prohibited payments under the 
plan, to receive the remaining benefit 
in the form of a single-sum payment 
equal to the present value of the re-
maining benefit, but only to the extent 
then permitted under this paragraph 
(d). As another example, during a pe-
riod when paragraph (d)(3) of this sec-
tion applies to a plan, the plan may 
permit participants and beneficiaries 
to elect payment in an optional form of 
benefit that provides for the current 
payment of the unrestricted portion of 
the benefit, with a delayed commence-
ment for the restricted portion of the 
benefit (subject to other applicable 
qualification requirements, such as 
sections 411(a)(11) and 401(a)(9)), or may 
satisfy paragraph (d)(3)(i) of this sec-
tion by permitting participants and 
beneficiaries to elect an optional form 
of benefit that combines an unsub-
sidized single-sum payment for over 50 
percent of the accrued benefit with a 
subsidized early retirement life annu-
ity for the remainder of the accrued 
benefit. Any such optional forms must 
satisfy this paragraph (d) and applica-
ble qualification requirements, includ-
ing satisfaction of section 417(e) and 
section 415 (at each annuity starting 
date). 

(7) Exception for distributions permitted 
without consent of the participant under 
section 411(a)(11). [Reserved] 

(e) Limitation on benefit accruals for 
plans with severe funding shortfalls—(1) 
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In general. Except as otherwise pro-
vided in this paragraph (e), a plan sat-
isfies the requirements of section 436(e) 
and this paragraph (e) only if it pro-
vides that, in any case in which the 
plan’s adjusted funding target attain-
ment percentage for a plan year is less 
than 60 percent, benefit accruals under 
the plan will cease as of the applicable 
section 436 measurement date. If a plan 
is required to cease benefit accruals 
under this paragraph (e), then the plan 
is not permitted to be amended in a 
manner that would increase the liabil-
ities of the plan by reason of an in-
crease in benefits or establishment of 
new benefits. The preceding sentence 
applies regardless of whether an 
amendment would otherwise be permis-
sible under paragraph (c)(2) or (c)(3) of 
this section. 

(2) Exemption if section 436 contribution 
is made. The prohibition on additional 
benefit accruals under a plan described 
in paragraph (e)(1) of this section 
ceases to apply with respect to a plan 
year, effective as of the first day of the 
plan year, upon payment by the plan 
sponsor of the contribution described 
in paragraph (f)(2)(v) of this section. 
See paragraph (f) of this section for ad-
ditional rules. 

(3) Special rule under section 203 of the 
Worker, Retiree, and Employer Recovery 
Act of 2008. [Reserved] 

(f) Methods to avoid or terminate ben-
efit limitations—(1) In general. This para-
graph (f) sets forth rules relating to 
employer contributions and other 
methods to avoid or terminate the ap-
plication of section 436 limitations 
under a plan for a plan year. In gen-
eral, there are four methods a plan 
sponsor may utilize to avoid or termi-
nate one or more of the benefit limita-
tions under this section for a plan year. 
Two of these methods (where the plan 
sponsor elects to reduce the prefunding 
balance or funding standard carryover 
balance and where the plan sponsor 
makes additional contributions under 
section 430 for the prior plan year with-
in the time period provided by section 
430(j)(1) that are not added to the 
prefunding balance) involve increasing 
the amount of plan assets which are 
taken into account in determining the 
adjusted funding target attainment 
percentage. The other two methods 

(making a contribution that is specifi-
cally designated as a current year con-
tribution to avoid or terminate appli-
cation of a benefit limitation under 
paragraph (b), (c), or (e) of this section, 
and providing security under section 
436(f)(1)) are described in paragraphs 
(f)(2) and (f)(3) of this section, respec-
tively. 

(2) Current year contributions to avoid 
or terminate benefit limitations—(i) Gen-
eral rules—(A) Amount of contribution— 
(1) In general. This paragraph (f)(2) sets 
forth rules regarding contributions to 
avoid or terminate the application of 
section 436 limitations under a plan for 
a plan year that apply to unpredictable 
contingent event benefits, plan amend-
ments that increase liabilities for ben-
efits, and benefit accruals. 

(2) Interest adjustment. Any contribu-
tion made by a plan sponsor pursuant 
to this paragraph (f)(2) on a date other 
than the valuation date for the plan 
year must be adjusted with interest at 
the plan’s effective interest rate under 
section 430(h)(2)(A) for the plan year. If 
the plan’s effective interest rate for the 
plan year has not been determined at 
the time of the contribution, then this 
interest adjustment must be made 
using the highest of the three segment 
rates as applicable for the plan year 
under section 430(h)(2)(C). In such a 
case, if the effective interest rate for 
the plan year under section 430(h)(2)(A) 
is subsequently determined to be less 
than that highest rate, the excess is re-
characterized as an employer contribu-
tion taken into account under section 
430 for the current plan year. 

(B) Timing requirement for section 436 
contributions. Any contribution de-
scribed in this paragraph (f)(2) must be 
paid before the unpredictable contin-
gent event benefits are permitted to be 
paid, the plan amendment is permitted 
to take effect, or the benefit accruals 
are permitted to resume. In addition, 
any contribution described in this 
paragraph (f)(2) must be paid during 
the plan year. 

(C) Prefunding balance or funding 
standard carryover balance may not be 
used. No prefunding balance or funding 
standard carryover balance under sec-
tion 430(f) may be used as a contribu-
tion described in this paragraph (f)(2). 
However, a plan sponsor is permitted 

VerDate Mar<15>2010 10:22 May 13, 2011 Jkt 223088 PO 00000 Frm 01273 Fmt 8010 Sfmt 8010 Y:\SGML\223088.XXX 223088er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R



1264 

26 CFR Ch. I (4–1–11 Edition) § 1.436–1 

to elect to reduce the funding standard 
carryover balance or the prefunding 
balance in order to increase the ad-
justed funding target attainment per-
centage for a plan year. See paragraph 
(a)(5) of this section for a rule man-
dating such a reduction in certain situ-
ations. 

(ii) Section 436 contributions separate 
from minimum required contributions—(A) 
In general. The contributions described 
in this paragraph (f)(2) are contribu-
tions described in sections 436(b)(2), 
436(c)(2), and 436(e)(2), and are separate 
from any minimum required contribu-
tions under section 430. Thus, if a plan 
sponsor makes a contribution described 
in this paragraph (f)(2) for a plan year 
but does not make the minimum re-
quired contribution for the plan year, 
the plan fails to satisfy the minimum 
funding requirements under section 430 
for the plan year. In addition, a con-
tribution described in this paragraph 
(f)(2) is disregarded in determining the 
maximum addition to the prefunding 
balance under section 430(f)(6) and 
§ 1.430(f)–1(b)(1)(ii). 

(B) Designation requirement. Any con-
tribution made by a plan sponsor pur-
suant to this paragraph (f)(2) must be 
designated as such at the time the con-
tribution is used to avoid or terminate 
the limitations under this paragraph 
(f)(2), including designation of the ben-
efits or amendments to which the lim-
its do not apply because of the con-
tribution. Except as specifically pro-
vided in paragraph (f)(2)(i)(A)(2), (g) or 
(h) of this section, such a contribution 
cannot be subsequently recharacterized 
with respect to any plan year as a con-
tribution to satisfy a minimum re-
quired contribution obligation, or oth-
erwise. The designation must be made 
in accordance with the rules and proce-
dures that otherwise apply to elections 
under § 1.430(f)–1(f) with respect to the 
prefunding and funding standard carry-
over balances. 

(C) Requirement to recertify AFTAP. If 
the plan’s enrolled actuary has already 
certified the adjusted funding target 
attainment percentage for the plan 
year, a plan sponsor is treated as mak-
ing the contribution described in para-
graph (f)(2)(iii)(B), (f)(2)(iv)(B), or 
(f)(2)(v) of this section for the plan year 
only after the plan’s enrolled actuary 

certifies an updated adjusted funding 
target attainment percentage for the 
plan year that takes into account the 
increased liability for the unpredict-
able contingent event benefits, the 
plan amendments, or restored accruals, 
and the associated section 436 contribu-
tion, under the rules of paragraph 
(h)(4)(v) of this section. See also para-
graph (g)(4)(i) of this section for a re-
quirement to modify the presumed ad-
justed funding target attainment per-
centage to take the liability for the un-
predictable contingent event benefits 
or plan amendments, and the associ-
ated section 436 contribution, into ac-
count (if the contribution described in 
paragraph (f)(2)(iii)(B), (f)(2)(iv)(B), or 
(f)(2)(v) of this section is made before 
the plan’s enrolled actuary certifies 
the adjusted funding target attainment 
percentage for the plan year). 

(iii) Contribution for unpredictable con-
tingent event benefits. In the case of a 
contribution to avoid or terminate the 
application of the limitation on bene-
fits attributable to an unpredictable 
contingent event under section 436(b)— 

(A) In the event that the adjusted 
funding target attainment percentage 
for the plan year determined without 
taking into account the liability at-
tributable to the unpredictable contin-
gent event benefits is less than 60 per-
cent, the amount of the contribution 
under section 436(b)(2) is equal to the 
amount of the increase in the funding 
target of the plan for the plan year if 
the benefits attributable to the unpre-
dictable contingent event were in-
cluded in the determination of the 
funding target. 

(B) In the event that the adjusted 
funding target attainment percentage 
for the plan year determined without 
taking into account the liability at-
tributable to the unpredictable contin-
gent event benefits is 60 percent or 
more, the amount of the contribution 
under section 436(b)(2) is the amount 
that would be sufficient to result in an 
adjusted funding target attainment 
percentage for the plan year of 60 per-
cent if the contribution (and any prior 
section 436 contributions made for the 
plan year) were included as part of the 
plan assets and the funding target were 
to take into account the adjustments 
described in paragraph (g)(2)(iii)(A), 
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(g)(3)(ii)(A), or (g)(5)(i)(B) of this sec-
tion, whichever applies. 

(iv) Contribution for plan amendments 
increasing liability for benefits. In the 
case of a contribution to avoid or ter-
minate the application of the limita-
tion on benefits attributable to a plan 
amendment under section 436(c)— 

(A) In the event that the adjusted 
funding target attainment percentage 
for the plan year determined without 
taking into account the liability at-
tributable to the plan amendment is 
less than 80 percent, the amount of the 
contribution under section 436(c)(2) is 
equal to the amount of the increase in 
the funding target of the plan for the 
plan year if the liabilities attributable 
to the amendment were included in the 
determination of the funding target. 

(B) In the event that the adjusted 
funding target attainment percentage 
for the plan year determined without 
taking into account the liability at-
tributable to the plan amendment is 80 
percent or more, the amount of the 
contribution under section 436(c)(2) is 
the amount that would be sufficient to 
result in an adjusted funding target at-
tainment percentage for the plan year 
of 80 percent if the contribution (and 
any prior section 436 contributions 
made for the plan year) were included 
as part of the plan assets and the fund-
ing target were to take into account 
the adjustments described in paragraph 
(g)(2)(iii)(A), (g)(3)(ii)(A), or (g)(5)(i)(B) 
of this section, whichever applies. 

(v) Contribution required for continued 
benefit accruals. In the case of a con-
tribution to avoid or terminate the ap-
plication of the limitation on accruals 
under section 436(e), the amount of the 
contribution under section 436(e)(2) is 
equal to the amount sufficient to re-
sult in an adjusted funding target at-
tainment percentage for the plan year 
of 60 percent if the contribution (and 
any prior section 436 contributions 
made for the plan year) were included 
as part of the plan assets and the fund-
ing target were to take into account 
the adjustments described in paragraph 
(g)(2)(iii)(A) or (g)(5)(i)(B) of this sec-
tion, whichever applies. 

(3) Security to increase adjusted fund-
ing target attainment percentage—(i) In 
general. For purposes of avoiding ben-
efit limitations under section 436, a 

plan sponsor may provide security in 
the form described in paragraph 
(f)(3)(ii) of this section. In such a case, 
the adjusted funding target attainment 
percentage for the plan year is deter-
mined by treating as an asset of the 
plan any security provided by a plan 
sponsor by the valuation date for the 
plan year in a form meeting the re-
quirements of paragraph (f)(3)(ii) of 
this section. However, this security is 
not taken into account as a plan asset 
for any other purpose, including sec-
tion 430. 

(ii) Form of security. The forms of se-
curity permitted under paragraph 
(f)(3)(i) of this section are limited to— 

(A) A bond issued by a corporate sur-
ety company that is an acceptable sur-
ety for purposes of section 412 of 
ERISA; or 

(B) Cash, or United States obliga-
tions which mature in 3 years or less, 
held in escrow by a bank or an insur-
ance company. 

(iii) Enforcement. Any form of secu-
rity provided under paragraph (f)(3)(i) 
of this section must provide— 

(A) That it will be paid to the plan 
upon the earliest of— 

(1) The plan termination date as de-
fined in section 4048 of ERISA; 

(2) If there is a failure to make a pay-
ment of the minimum required con-
tribution for any plan year beginning 
after the security is provided, the due 
date for the payment under section 
430(j)(1) or 430(j)(3); or 

(3) If the plan’s adjusted funding tar-
get attainment percentage is less than 
60 percent (without regard to any secu-
rity provided under this paragraph 
(f)(3)) for a consecutive period of 7 plan 
years, the valuation date for the last 
plan year in the 7-year period; and 

(B) That the plan administrator must 
notify the surety, bank, or insurance 
company that issued or holds the secu-
rity of any event described in para-
graph (f)(3)(iii)(A) of this section with-
in 10 days of its occurrence. 

(iv) Release of security. The form of se-
curity is permitted to provide that it 
will be released (and any amounts 
thereunder will be refunded to the plan 
sponsor together with any interest ac-
crued thereon) as provided in the 
agreement governing the security, but 
such release is not permitted until the 
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plan’s enrolled actuary has certified 
that the plan’s adjusted funding target 
attainment percentage for a plan year 
is at least 90 percent (without regard to 
any security provided under this para-
graph (f)(3)) or until replacement secu-
rity has been provided in accordance 
with paragraph (f)(3)(vi) of this section. 

(v) Contribution of security to plan. 
Any security provided under this para-
graph (f)(3) that is subsequently turned 
over to the plan (whether pursuant to 
the enforcement mechanism of para-
graph (f)(3)(iii) of this section or after 
its release under paragraph (f)(3)(iv) of 
this section) is treated as a contribu-
tion by the plan sponsor taken into ac-
count under section 430 when contrib-
uted and, if turned over pursuant to 
paragraph (f)(3)(iii) of this section, is 
not a contribution under paragraph 
(f)(2) of this section. 

(vi) Replacement security. If security 
has been provided to a plan pursuant to 
this paragraph (f)(3), the plan sponsor 
may provide new security to the plan 
and subsequently or simultaneously 
have the original security released, but 
only if— 

(A) The new security is in a form 
that satisfies the requirements of para-
graph (f)(3)(ii) of this section; 

(B) The amount of the new security 
is no less than the amount of the origi-
nal security, determined at the time 
the original security is released; and 

(C) The period described in paragraph 
(f)(3)(iii)(A)(3) of this section with re-
spect to the new security is the same 
as the period that applied under that 
paragraph to the original security. 

(4) Examples. The following examples 
illustrate the rules of this paragraph 
(f): 

Example 1. (i) Plan Z is a non-collectively 
bargained defined benefit plan with a plan 
year that is the calendar year and a valu-
ation date of January 1. Plan Z’s sponsor is 
not in bankruptcy, and Plan Z did not pur-
chase any annuities in 2009 or 2010. As of Jan-
uary 1, 2011, Plan Z does not have a funding 
standard carryover balance or a prefunding 
balance, and is not in at-risk status. As of 
that date, Plan Z has plan assets (and ad-
justed plan assets) of $2,000,000 and a funding 
target (and an adjusted funding target) of 
$2,550,000. On March 1, 2011, the enrolled ac-
tuary for the plan certifies that the AFTAP 
as of January 1, 2011, is 78.43%. The effective 
interest rate for Plan Z for the 2011 plan year 
is 5.5%. 

(ii) On May 1, 2011, the plan sponsor 
amends Plan Z to increase benefits. The en-
rolled actuary for the plan determines that 
the present value, as of January 1, 2011, of 
the increase in the funding target due to the 
amendment is $400,000. Because the AFTAP 
prior to the plan amendment is less than 
80%, Plan Z is subject to the restriction on 
plan amendments in paragraph (c) of this 
section, and the amendment cannot take ef-
fect unless the employer utilizes one of the 
methods described in paragraph (f) of this 
section to avoid benefit limitations. 

(iii) In order for the amendment to be per-
mitted to take effect, the plan sponsor 
makes a contribution described in paragraph 
(f)(2) of this section. Because the AFTAP 
prior to the amendment was less than 80%, 
the provisions of paragraph (f)(2)(iv)(A) of 
this section apply. The amount of the con-
tribution as of January 1, 2011, needed to 
avoid the restriction on plan amendments 
under paragraph (c) of this section is equal 
to the amount of the increase in funding tar-
get attributable to the amendment, or 
$400,000. Under the provisions of paragraph 
(f)(2)(iv)(A) of this section, this contribution 
is required even though, if the contribution 
were included as part of the plan assets and 
the liabilities attributable to the plan 
amendment were included in the funding tar-
get, the AFTAP would be 81.36% (that is, ad-
justed plan assets of $2,000,000 plus the con-
tribution of $400,000 as of January 1, 2011; di-
vided by the adjusted funding target of 
$2,550,000 increased to reflect the additional 
$400,000 in the funding target attributable to 
the plan amendment). 

(iv) However, because the contribution is 
not paid until May 1, 2011, the necessary con-
tribution amount must be adjusted to reflect 
interest from the valuation date to the date 
of the contribution, at Plan Z’s effective in-
terest rate for the 2011 plan year. The 
amount of the required contribution after 
adjustment is $407,203, determined as $400,000 
increased for 4 months of compound interest 
at an effective annual interest rate of 5.5%. 

(v) A contribution of $407,203 is made on 
May 1, 2011, and is designated as a contribu-
tion under paragraph (f)(2) of this section 
with respect to the May 1, 2011, plan amend-
ment. Accordingly, the contribution is not 
applied toward minimum funding require-
ments under section 430, and is not eligible 
for inclusion in the prefunding balance under 
§ 1.430(f)–1(b)(1). Since this contribution 
meets the requirements of paragraph (f)(2) of 
this section, the plan amendment takes ef-
fect in accordance with its terms. 

Example 2. (i) The facts are the same as in 
Example 1, except that the plan is in at-risk 
status under section 430(i). The funding tar-
get determined under section 430(i) is 
$2,600,000, and the funding target determined 
without regard to section 430(i) is $2,550,000. 
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(ii) On May 1, 2011, the plan sponsor 
amends Plan Z to increase benefits. The 
plan’s enrolled actuary determines that the 
present value as of January 1, 2011 of the in-
crease in the funding target due to the 
amendment (taking into account the at-risk 
status of the plan) is $440,000. Because the 
AFTAP prior to the plan amendment is 
78.43% (determined taking into account the 
at-risk status of Plan Z), Plan Z is subject to 
the restriction on plan amendments in para-
graph (c) of this section, and the amendment 
cannot take effect unless the employer uti-
lizes one of the methods described in this 
paragraph (f) to avoid benefit limitations. 

(iii) In order for this amendment to be per-
mitted to take effect, the plan sponsor 
makes a contribution described in paragraph 
(f)(2) of this section. Because the AFTAP 
prior to the amendment was less than 80%, 
the provisions of paragraph (f)(2)(iv)(A) of 
this section apply. The amount of the con-
tribution as of January 1, 2011, needed to 
avoid the restriction on plan amendments 
under paragraph (c) of this section is equal 
to the amount of the increase in funding tar-
get attributable to the amendment, or 
$440,000. Under the provisions of paragraph 
(f)(2)(iv)(A) of this section, this contribution 
is required even though, if the contribution 
were included as part of the plan assets and 
the liability attributable to the plan amend-
ment were included in the funding target, 
the AFTAP would exceed 80%. 

(iv) However, because the contribution is 
not paid until May 1, 2011, the necessary con-
tribution amount must be adjusted to reflect 
interest from the valuation date to the date 
of the contribution, at Plan Z’s effective in-
terest rate for the 2011 plan year. The 
amount of the required contribution after 
adjustment is $447,923, determined as $440,000 
increased for 4 months of compound interest 
at an effective annual interest rate of 5.5%. 

(v) A contribution of $447,923 is made on 
May 1, 2011, and is designated as a contribu-
tion under paragraph (f)(2) of this section 
with respect to the May 1, 2011, plan amend-
ment. Accordingly, the contribution is not 
applied toward minimum funding require-
ments under section 430, and is not eligible 
for inclusion in the prefunding balance under 
§ 1.430(f)–1(b)(1). Since this contribution 
meets the requirements of paragraph (f)(2) of 
this section, the plan amendment takes ef-
fect in accordance with its terms. 

Example 3. (i) The facts are the same as in 
Example 1, except that the enrolled actuary 
for the plan does not issue the certification 
of the 2011 AFTAP until September 1, 2011. 
Prior to October 1, 2010, the enrolled actuary 
had certified the 2010 AFTAP to be 82%. 
Other than this amendment, no other 
amendment or unpredictable contingent 
event has occurred that requires a recertifi-
cation. As of May 1, 2011, the plan’s effective 
interest rate for the 2011 plan year has not 

yet been determined. The highest of the 
three segment rates applicable to the 2011 
plan year under section 430(h)(2)(C) is 6%. 

(ii) Because the enrolled actuary has not 
certified the actual AFTAP as of January 1, 
2011, and the amendment is scheduled to 
take effect after April 1, 2011, the rules of 
paragraph (h)(2)(iii) of this section apply. Ac-
cordingly, the AFTAP for 2011 (prior to re-
flecting the effect of the amendment) is pre-
sumed to be 10 percentage points lower than 
the 2010 AFTAP, or 72%. Because this pre-
sumed AFTAP is less than 80%, the restric-
tion on plan amendments in paragraph (c) of 
this section applies, and the plan amendment 
cannot take effect. 

(iii) In order to allow the plan amendment 
to take effect, the plan sponsor decides to 
make a contribution under paragraph (f)(2) 
of this section on May 1, 2011. Because the 
presumed AFTAP was less than 80% prior to 
reflecting the plan amendment, the rules of 
paragraph (f)(2)(iv)(A) of this section apply, 
and the amount of the contribution under 
section 436(c)(2) is the amount of the in-
crease in the funding target for the year if 
the plan amendment were included in the de-
termination of the funding target. Accord-
ingly, an additional contribution of $400,000 
is required as of January 1, 2011, to avoid the 
restriction on plan amendments under para-
graph (c) of this section. 

(iv) However, since the contribution is not 
made until May 1, 2011, the amount of the re-
quired contribution must be adjusted to re-
flect interest from the valuation date to the 
date of the contribution. Since the effective 
interest rate has not yet been determined, 
the interest adjustment is based on the high-
est of the three segment rates applicable for 
the 2011 plan year under section 430(h)(2)(C), 
or 6%. The amount of the required contribu-
tion after adjustment is $407,845, determined 
as $400,000 increased for 4 months of com-
pound interest at the highest segment inter-
est rate for 2011, or 6%. 

(v) A contribution of $407,845 is made on 
May 1, 2011, and is designated as a contribu-
tion under paragraph (f)(2) of this section 
with respect to the May 1, 2011, plan amend-
ment. Accordingly, the contribution is not 
applied toward minimum funding require-
ments under section 430, and is not eligible 
for inclusion in the prefunding balance under 
§ 1.430(f)–1(b)(1). Since this contribution 
meets the requirements of paragraph (f)(2) of 
this section, the plan amendment takes ef-
fect in accordance with its terms. 

(vi) After the plan’s effective interest rate 
for 2011 has been determined to be 5.5%, the 
amount of excess interest previously contrib-
uted is recharacterized as an employer con-
tribution taken into account under section 
430 for 2011 (because that rate for the year is 
less than 6%). 
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(g) Rules of operation for periods prior 
to and after certification—(1) In general. 
Section 436(h) and paragraph (h) of this 
section set forth a series of presump-
tions that apply before the enrolled ac-
tuary for a plan issues a certification 
of the plan’s adjusted funding target 
attainment percentage for the plan 
year. This paragraph (g) sets forth 
rules for the application of limitations 
under sections 436(b), 436(c), 436(d), and 
436(e) prior to and during the period 
those presumptions apply to the plan, 
and describes the interaction of those 
presumptions with plan operations 
after the plan’s enrolled actuary has 
issued a certification of the plan’s ad-
justed funding target attainment per-
centage for the plan year. Paragraph 
(g)(2) of this section sets forth rules 
that apply to periods during which a 
presumption under section 436(h) and 
paragraph (h) of this section applies. 
Paragraph (g)(3) of this section sets 
forth rules that apply to periods during 
which no presumptions under section 
436(h) and paragraph (h) of this section 
apply but which are prior to the en-
rolled actuary’s certification of the 
plan’s adjusted funding target attain-
ment percentage for the plan year. 
Paragraph (g)(4) of this section sets 
forth rules for modifying the plan’s 
presumed adjusted funding target at-
tainment percentage in certain situa-
tions. Paragraph (g)(5) of this section 
sets forth rules that apply after the en-
rolled actuary’s certification of the 
plan’s adjusted funding target attain-
ment percentage for a plan year. Para-
graph (g)(6) of this section sets forth 
examples illustrating the rules in this 
paragraph (g). 

(2) Periods prior to certification during 
which a presumption applies—(i) Plan 
must follow presumptions. A plan must 
provide that, for any period during 
which a presumption under section 
436(h) and paragraph (h)(1), (2), or (3) of 
this section applies to the plan, the 
limitations applicable under section 
436 and paragraphs (b), (c), (d), and (e) 
of this section are applied to the plan 
as if the adjusted funding target at-
tainment percentage for the year were 
the presumed adjusted funding target 
attainment percentage determined 
under the rules of section 436(h) and 
paragraph (h)(1), (2), or (3) of this sec-

tion, as applicable, updated to take 
into account certain unpredictable 
contingent event benefits and plan 
amendments in accordance with sec-
tion 436 and the rules of this paragraph 
(g). 

(ii) Determination of amount of reduc-
tion in balances—(A) In general. During 
the period described in this paragraph 
(g)(2), the rules of paragraph (a)(5) of 
this section (relating to the deemed 
election to reduce the funding standard 
carryover balance and the prefunding 
balance) must be applied based on the 
presumed adjusted funding target at-
tainment percentage. This paragraph 
(g)(2)(ii) provides rules for the deter-
mination of the reduction that applies 
as of the first day of the plan year, and, 
in certain circumstances, that applies 
later in the plan year. Paragraph 
(g)(2)(iii) of this section provides addi-
tional rules that apply with respect to 
unpredictable contingent event bene-
fits or plan amendments, which rules 
must be applied prior to the applica-
tion of paragraph (g)(2)(iv) of this sec-
tion relating to section 436 contribu-
tions. The reapplication of the rules 
under this paragraph (g)(2) regarding 
the deemed election in paragraph (a)(5) 
of this section may require an addi-
tional reduction in the prefunding and 
funding standard carryover balances if 
the amount of the reduction in those 
balances that is necessary to reach the 
applicable threshold to avoid the appli-
cation of a section 436 limitation ex-
ceeds the amount that was initially re-
duced. Prior reductions of the 
prefunding and funding standard carry-
over balances continue to apply. 

(B) Reduction in balances at the first 
day of plan year—(1) Plans with a cer-
tified AFTAP for the prior plan year. If 
section 436(h)(1) and paragraph (h)(1) of 
this section apply to determine the 
presumed adjusted funding target at-
tainment percentage as of the first day 
of the current plan year based on the 
plan’s enrolled actuary certification of 
the adjusted funding target attainment 
percentage for the prior plan year 
made during that prior plan year, then, 
in order to determine the amount of 
the reduction (if any) in the funding 
standard carryover balance and 
prefunding balance under this para-
graph (g)(2)(ii), a presumed adjusted 
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funding target must be established as 
of the first day of the plan year, and 
that amount is then compared to the 
interim value of adjusted plan assets as 
of that date. For this purpose, the in-
terim value of adjusted plan assets is 
equal to the value of adjusted plan as-
sets (within the meaning of paragraph 
(j)(1)(ii) of this section) as of the first 
day of the plan year, determined with-
out regard to future contributions and 
future elections with respect to the 
plan’s prefunding and funding standard 
carryover balances under section 430(f) 
(for example, elections to add to the 
prefunding balance for the prior plan 
year, elections to use the prefunding 
and funding standard carryover bal-
ances to offset the minimum required 
contribution for a year, and elections 
(including deemed elections under 
paragraph (a)(5) of this section) to re-
duce the prefunding and funding stand-
ard carryover balances for the current 
plan year), and the presumed adjusted 
funding target is equal to the interim 
value of adjusted plan assets for the 
plan year divided by the presumed ad-
justed funding target attainment per-
centage. As provided in § 1.430(f)–1(e)(1), 
the rules of § 1.430(f)–1(d)(1)(ii) apply for 
purposes of determining the amount of 
the prefunding balance or the funding 
standard carryover balance that is 
available for reduction. 

(2) Plans with presumed AFTAP deemed 
under 60 percent. If paragraph 
(g)(2)(ii)(B)(1) of this section does not 
apply to the plan for a plan year and 
the last day of the plan year is on or 
after the first day of the 10th month of 
the plan year, such that the presumed 
adjusted funding target attainment 
percentage for the prior plan year is 
conclusively presumed to be less than 
60 percent under section 436(h)(2) and 
paragraph (h)(3) of this section, then no 
reduction in the funding standard car-
ryover balance and prefunding balance 
is required under this paragraph 
(g)(2)(ii)(B). However, see paragraph 
(g)(2)(iv)(A) of this section for rules for 
determining the amount of a section 
436 contribution that would permit un-
predictable contingent event benefits 
to be paid in such a case. 

(3) Treatment of short plan years. If 
paragraph (g)(2)(ii)(B)(1) of this section 
does not apply to the plan for a plan 

year but the last day of the plan year 
is before the first day of the 10th 
month of the plan year, such that sec-
tion 436(h)(2) and paragraph (h)(3) of 
this section did not apply for that plan 
year, then paragraph (g)(2)(ii)(B)(1) of 
this section must be applied as of the 
first day of the next plan year based on 
the presumed adjusted funding target 
attainment percentage as of that last 
day of the prior short plan year. 

(C) Change in presumed AFTAP later in 
the plan year. If the presumed adjusted 
funding target attainment percentage 
for the plan year changes during the 
year, the rules regarding the deemed 
election to reduce the prefunding and 
funding standard carryover balances 
described in paragraph (a)(5) of this 
section must be reapplied based on the 
new presumed adjusted funding target 
attainment percentage. This will typi-
cally occur on the first day of the 4th 
month of a plan year, but could happen 
at a different date if the enrolled actu-
ary certifies the adjusted funding tar-
get attainment percentage for the prior 
plan year during the current plan year. 
In order to determine the amount of 
any reduction in the prefunding and 
funding standard carryover balances 
that would apply in such a situation, a 
new presumed adjusted funding target 
must be established, which is then 
compared to the updated interim value 
of adjusted plan assets. For this pur-
pose, the updated interim value of ad-
justed plan assets for the plan year is 
determined as the interim value of ad-
justed plan assets as of the first day of 
the plan year updated to take into ac-
count contributions for the prior plan 
year and section 430(f) elections with 
respect to the plan’s prefunding and 
funding standard carryover balances 
made before the date of the change in 
the presumed adjusted funding target 
attainment percentage, and the new 
presumed adjusted funding target is 
equal to the updated interim value of 
adjusted plan assets divided by the new 
presumed adjusted funding target at-
tainment percentage. 

(D) Plans funded below the threshold. 
If, after application of paragraph 
(g)(2)(ii)(B) and (C) of this section, the 
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presumed adjusted funding target at-
tainment percentage under this para-
graph (g)(2)(ii) is less than the 60 per-
cent threshold under section 436(e), 
then no benefit accruals are permitted 
under the plan unless the plan sponsor 
makes a section 436 contribution as 
provided in paragraph (g)(2)(iv)(A) of 
this section. See paragraph (g)(5)(ii) of 
this section for rules that apply on and 
after the date the enrolled actuary for 
the plan issues a certification of the 
adjusted funding target attainment 
percentage of the plan for the current 
plan year. 

(iii) Calculation of inclusive presumed 
AFTAP for application to unpredictable 
contingent event benefits and plan 
amendments—(A) Requirement to cal-
culate inclusive presumed AFTAP. For 
purposes of applying the limitations 
under paragraphs (b) and (c) of this sec-
tion during the period described in this 
paragraph (g)(2), an inclusive presumed 
adjusted funding target attainment 
percentage must be calculated. The in-
clusive presumed adjusted funding tar-
get attainment percentage is the ratio 
(expressed as a percentage) of the in-
terim value of adjusted plan assets (up-
dated to take into account contribu-
tions for the prior plan year, any prior 
section 436 contributions made for the 
plan year to the extent not previously 
taken into account in the interim 
value of adjusted plan assets for the 
plan year, and section 430(f) elections 
with respect to the plan’s prefunding 
and funding standard carryover bal-
ances made before the date of the un-
predictable contingent event or the 
date the plan amendment would take 
effect) to the inclusive presumed ad-
justed funding target. The inclusive 
presumed adjusted funding target is 
calculated as the presumed adjusted 
funding target determined under para-
graph (g)(2)(ii)(B) or (C) of this section, 
increased to take into account— 

(1) The unpredictable contingent 
event benefits or plan amendment; 

(2) Any unpredictable contingent 
event benefits that are permitted to be 
paid as a result of any unpredictable 
contingent event that occurred, or plan 
amendment that has taken effect, in 
the prior plan year to the extent not 
taken into account in the prior plan 

year adjusted funding target attain-
ment percentage; and 

(3) Any other unpredictable contin-
gent event benefits that are permitted 
to be paid as a result of any unpredict-
able contingent event that occurred, or 
plan amendment that has taken effect, 
in the current plan year to the extent 
not previously taken into account in 
the presumed adjusted funding target 
for the plan year. 

(B) Mandatory reduction for collectively 
bargained plans. During the period de-
scribed in this paragraph (g)(2), the 
rules of paragraph (a)(5)(ii) of this sec-
tion (relating to the deemed election to 
reduce the funding standard carryover 
balance and the prefunding balance) 
must be applied by treating the inclu-
sive presumed adjusted funding target 
attainment percentage determined 
under this paragraph (g)(2)(iii) as if it 
were the adjusted funding target at-
tainment percentage. 

(C) Optional reduction for plans that 
are not collectively bargained plans. A 
plan sponsor of a plan that is not a col-
lectively bargained plan (and, thus, is 
not required to reduce the funding 
standard carryover balance and the 
prefunding balance under the rules of 
paragraph (a)(5)(ii) of this section) is 
permitted to elect to reduce those bal-
ances in order to increase the updated 
interim value of adjusted plan assets 
that is used to determine the inclusive 
presumed adjusted funding target at-
tainment percentage under this para-
graph (g)(2)(iii). 

(D) Plans funded below the threshold. 
If, after application of paragraph 
(g)(2)(iii)(B) and (C) of this section, the 
inclusive presumed adjusted funding 
target attainment percentage deter-
mined under this paragraph (g)(2)(iii) is 
less than the applicable threshold 
under section 436(b) or 436(c), then the 
plan is not permitted to provide any 
benefits attributable to the unpredict-
able contingent event, nor is the plan 
amendment permitted to take effect, 
unless the plan sponsor makes a sec-
tion 436 contribution as provided in 
paragraph (g)(2)(iv) of this section. See 
paragraph (g)(5)(ii) of this section for 
rules that apply on and after the date 
the enrolled actuary for the plan issues 
a certification of the adjusted funding 
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target attainment percentage of the 
plan for the current plan year. 

(E) Plans funded at or above the 
threshold. If, after application of para-
graph (g)(2)(iii)(B) or (C) of this sec-
tion, the inclusive presumed adjusted 
funding target attainment percentage 
is greater than or equal to the applica-
ble threshold under section 436(b) or 
436(c), then the plan is not permitted to 
limit the payment of unpredictable 
contingent event benefits described in 
paragraph (b) of this section, nor is the 
plan permitted to restrict a plan 
amendment increasing benefit liabil-
ities described in paragraph (c) of this 
section from taking effect, based on an 
expectation that the limitations under 
paragraph (b) or (c) of this section will 
apply following the enrolled actuary’s 
certification of the adjusted funding 
target attainment percentage for the 
plan year. 

(iv) Section 436 contributions—(A) 
Plans with presumed AFTAP below 60 
percent—(1) Unpredictable contingent 
event benefits. If the presumed adjusted 
funding target attainment percentage 
for a plan is less than 60 percent, then 
unpredictable contingent event bene-
fits are permitted to be paid as a result 
of an unpredictable contingent event 
occurring during the period described 
in this paragraph (g)(2) if the plan 
sponsor makes the section 436 con-
tribution described in paragraph 
(f)(2)(iii)(A) of this section. 

(2) Plan amendments. If the presumed 
adjusted funding target attainment 
percentage for a plan is less than 60 
percent, then no plan amendment in-
creasing plan liabilities is permitted to 
take effect during the period described 
in this paragraph (g)(2). See paragraph 
(e)(1) of this section. 

(3) Benefit accruals. If the presumed 
adjusted funding target attainment 
percentage for a plan year of less than 
60 percent is determined based on the 
plan’s enrolled actuary certification of 
the adjusted funding target attainment 
percentage for the prior plan year 
made during that prior plan year (as 
opposed to being presumed to be less 
than 60 percent under the rules of sec-
tion 436(h)(2) and paragraph (h)(3) of 
this section because the actuary has 
not certified the adjusted funding tar-
get attainment percentage for the prior 

plan year before the first day of the 
10th month of the prior plan year), 
then benefits are permitted to accrue if 
the plan sponsor makes a section 436 
contribution in the amount necessary 
to bring the ratio of the updated in-
terim value of adjusted plan assets to 
the presumed adjusted funding target 
up to 60 percent, as described in para-
graph (f)(2)(v) of this section. 

(B) Plan amendments for plans with 
presumed AFTAP below 80 percent. If the 
presumed adjusted funding target at-
tainment percentage for a plan is less 
than 80 percent, but is not less than 60 
percent, then a plan amendment in-
creasing plan liabilities is permitted to 
take effect during the period described 
in this paragraph (g)(2) if the plan 
sponsor makes a section 436 contribu-
tion described in paragraph (f)(2)(iv)(A) 
of this section. 

(C) Contributions required to reach 
threshold. If a plan is described in para-
graph (g)(2)(iii)(D) of this section and 
neither paragraph (g)(2)(iv)(A) nor (B) 
of this section apply to the plan, then 
unpredictable contingent event bene-
fits are permitted to be paid or the 
plan amendment is permitted to be-
come effective during the period this 
paragraph (g)(2) applies to the plan 
only if the plan sponsor makes a sec-
tion 436 contribution in the amount 
necessary to bring the ratio of the up-
dated interim value of adjusted plan 
assets to the inclusive presumed ad-
justed funding target up to the applica-
ble threshold under section 436(b) or 
(c), as described in paragraph 
(f)(2)(iii)(B) or (f)(2)(iv)(B) of this sec-
tion. This paragraph (g)(2)(iv)(C) ap-
plies, for example, if an unpredictable 
contingent event occurs in the case of 
a plan with a presumed adjusted fund-
ing target attainment percentage of 
more than 60 percent where taking into 
account the unpredictable contingent 
event benefit in the inclusive presumed 
adjusted funding target would cause 
the ratio of the interim value of ad-
justed plan assets to the inclusive pre-
sumed adjusted funding target to be 
less than 60 percent. 

(v) Bankruptcy of plan sponsor. Pursu-
ant to section 436(d)(2), during any pe-
riod in which the plan sponsor of a plan 
is a debtor in a case under title 11, 
United States Code, or any similar 
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Federal or State law (as described in 
paragraph (d)(2) of this section), no 
prohibited payment within the mean-
ing of paragraph (j)(6) of this section 
may be paid if the plan’s enrolled actu-
ary has not yet certified the plan’s ad-
justed funding target attainment per-
centage for the plan year to be at least 
100 percent. Thus, the presumption 
rules of paragraph (h) of this section do 
not apply for purposes of section 
436(d)(2) and this paragraph (g)(2)(v). 

(3) Periods prior to certification during 
which no presumption applies—(i) Prohib-
ited payments and benefit accruals. If no 
presumptions under section 436(h) 
apply to a plan during a period and the 
plan’s enrolled actuary has not yet 
issued the certification of the plan’s 
actual adjusted funding target attain-
ment percentage for the plan year, the 
plan is not permitted to limit prohib-
ited payments under paragraph (d) of 
this section or the accrual of benefits 
under paragraph (e) of this section 
based on an expectation that those 
paragraphs will apply to the plan once 
an actuarial certification is issued. 
However, see paragraph (g)(2)(v) of this 
section for a restriction on prohibited 
payments during any period in which 
the plan sponsor of a plan is a debtor in 
a case under title 11, United States 
Code, or any similar Federal or State 
law. 

(ii) Unpredictable contingent event ben-
efits and plan amendments increasing 
benefit liability—(A) In general. If no 
presumptions under section 436(h) 
apply to a plan during a period and the 
plan’s enrolled actuary has not yet 
issued a certification of the plan’s ad-
justed funding target attainment per-
centage for the plan year, the limita-
tions on unpredictable contingent 
event benefits under paragraph (b) of 
this section and plan amendments in-
creasing benefit liabilities under para-
graph (c) of this section must be ap-
plied during that period by following 
the rules of paragraphs (g)(2)(iii) of this 
section, based on the inclusive pre-
sumed adjusted funding target deter-
mined using the prior plan year ad-
justed funding target attainment per-
centage. Thus, whether unpredictable 
contingent event benefits are per-
mitted to be paid or a plan amendment 
is permitted to take effect during a 

plan year is determined by calculating 
the ratio of the interim value of ad-
justed plan assets to the inclusive pre-
sumed adjusted funding target, where 
the inclusive presumed adjusted fund-
ing target is determined by dividing 
the interim value of adjusted plan as-
sets by the prior plan year adjusted 
funding target attainment percentage 
and then adding the adjustments de-
scribed in paragraphs (g)(2)(iii)(A)(1), 
(2) and (3) of this section. If, after ap-
plication of paragraphs (g)(2)(iii)(B) 
and (C) of this section, that ratio is 
less than the applicable threshold 
under section 436(b) or 436(c), then the 
plan is not permitted to provide any 
benefits attributable to the unpredict-
able contingent event, nor is the plan 
amendment permitted to take effect, 
unless the plan sponsor makes the con-
tribution described in paragraph 
(g)(2)(iv)(C) of this section. 

(B) Recharacterization of contributions 
made to avoid benefit limitations. In any 
case where, pursuant to paragraph 
(g)(3)(ii)(A) of this section, the plan 
sponsor makes section 436 contribu-
tions to avoid the application of the 
applicable benefit limitation, to the ex-
tent those contributions would not be 
needed to permit the payment of the 
unpredictable contingent event bene-
fits or for the plan amendment to go 
into effect based on a subsequent cer-
tification of the adjusted funding tar-
get attainment percentage for the cur-
rent plan year that takes into account 
the increase in the liability attrib-
utable to the unpredictable contingent 
event benefits or plan amendment, the 
excess section 436 contributions are re-
characterized as employer contribu-
tions taken into account under section 
430 for the current plan year. 

(4) Modification of the presumed 
AFTAP—(i) Section 436 contributions. If, 
in accordance with the rules of para-
graph (g)(2)(iv) of this section, unpre-
dictable contingent event benefits are 
permitted to be paid, or a plan amend-
ment takes effect, during the plan year 
because the plan sponsor makes a con-
tribution described in paragraph 
(f)(2)(iii)(B) or (f)(2)(iv)(B) of this sec-
tion, then the presumed adjusted fund-
ing target must be adjusted to reflect 
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any increase in the funding target at-
tributable to the unpredictable contin-
gent event benefits or the plan amend-
ment and the interim value of plan as-
sets must be increased by the present 
value of the contribution. Similarly, if 
benefit accruals are permitted to re-
sume in a plan year because the plan 
sponsor makes the contribution de-
scribed in paragraph (f)(2)(v) of this 
section, then the presumed adjusted 
funding target must be adjusted to re-
flect any increase in the funding target 
attributable to the benefit accruals for 
the prior plan year and the interim 
value of adjusted plan assets must be 
increased by the present value of the 
contribution. The adjustment to the 
presumed adjusted funding target is 
made as of the date of the contribu-
tion, and that date is a section 436 
measurement date. 

(ii) Modification of the presumed 
AFTAP for reduction in balances. If a 
plan’s funding standard carryover bal-
ance or prefunding balance is reduced 
under the rules of paragraph (g)(2) or 
(g)(3) of this section, then the pre-
sumed adjusted funding target attain-
ment percentage for the plan year is 
increased to reflect the higher interim 
value of adjusted plan assets resulting 
from the reduction in the funding 
standard carryover balance or 
prefunding balance. The date of the 
event that causes the reduction is a 
section 436 measurement date. 

(5) Periods after certification of 
AFTAP—(i) Plan must follow certified 
AFTAP—(A) In general. The rules of 
paragraphs (g)(2) and (g)(3) of this sec-
tion no longer apply for a plan year on 
and after the date the enrolled actuary 
for the plan issues a certification of the 
adjusted funding target attainment 
percentage of the plan for the current 
plan year, provided that the certifi-
cation is issued before the first day of 
the 10th month of the plan year. For 
example, the plan must provide that 
the limitations on prohibited payments 
apply for distributions with annuity 
starting dates on and after the date of 
that certification using the certified 
adjusted funding target attainment 
percentage of the plan for the plan 
year. Similarly, the plan must provide 
that any prohibition on accruals under 
paragraph (e) of this section as a result 

of the enrolled actuary’s certification 
that the adjusted funding target at-
tainment percentage of the plan for the 
plan year is less than 60 percent is ef-
fective as of the date of the certifi-
cation and that any prohibition on ac-
cruals ceases to be effective on the 
date the enrolled actuary issues a cer-
tification that the adjusted funding 
target attainment percentage of the 
plan for the plan year is at least 60 per-
cent. 

(B) Unpredictable contingent events 
and plan amendments. In the case of a 
plan that has been issued a certifi-
cation of the plan’s adjusted funding 
target attainment percentage for a 
plan year by the plan’s enrolled actu-
ary, the plan sponsor must comply 
with the requirements of paragraphs 
(b) and (c) of this section for an unpre-
dictable contingent event that occurs 
or a plan amendment that takes effect 
on or after the date of the enrolled ac-
tuary’s certification. Thus, the plan 
administrator must determine if the 
adjusted funding target attainment 
percentage would be at or above the ap-
plicable threshold if it were modified 
to take into account— 

(1) The unpredictable contingent 
event or plan amendment; 

(2) Any other unpredictable contin-
gent event benefits that were per-
mitted to be paid as a result of any un-
predictable contingent event that oc-
curred, and any other plan amendment 
that took effect, earlier during the 
plan year to the extent not taken into 
account in the certified adjusted fund-
ing target attainment percentage for 
the plan year; and 

(3) Any earlier section 436 contribu-
tions made for the plan year to the ex-
tent those contributions were not 
taken into account in the certified ad-
justed funding target attainment per-
centage. 

(C) Application of rule for deemed elec-
tion to reduce funding balances. After 
the adjusted funding target attainment 
percentage for a plan year is certified 
by the plan’s enrolled actuary, the 
deemed election to reduce the 
prefunding and funding standard carry-
over balances under paragraph (a)(5) of 
this section must be reapplied based on 
the actual funding target for the year 
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(provided the certification is issued be-
fore the first day of the 10th month of 
the plan year). The reapplication of the 
rules under this paragraph (g)(5) re-
garding the deemed election in para-
graph (a)(5) of this section may require 
an additional reduction in the 
prefunding and funding standard carry-
over balances if the amount of the re-
duction in the prefunding and funding 
standard carryover balances that is 
necessary to reach the applicable 
threshold to avoid the application of a 
section 436 limitation exceeds the 
amount that was initially reduced. 
Prior reductions of the prefunding and 
funding standard carryover balances 
continue to apply. 

(ii) Applicability to prior periods—(A) 
In general. Except as otherwise pro-
vided in this paragraph (g)(5)(ii), the 
enrolled actuary’s certification of the 
adjusted funding target attainment 
percentage for the plan for the plan 
year does not affect prior periods. For 
example, the certification does not af-
fect the application of the limitation 
under paragraph (d) of this section for 
distributions with annuity starting 
dates before the certification or the ap-
plication of the limitation under para-
graph (e) of this section prior to the 
date of that certification. See para-
graph (a)(4) of this section for rules re-
lating to the period of time after bene-
fits cease to be limited. Except as oth-
erwise provided in this paragraph 
(g)(5)(ii), the enrolled actuary’s certifi-
cation of the adjusted funding target 
attainment percentage for the plan for 
the plan year does not affect the appli-
cation of the limitation under para-
graph (b) or (c) of this section to unpre-
dictable contingent event benefits, or a 
plan amendment that increases the li-
ability for benefits, where the unpre-
dictable contingent event occurs or the 
amendment takes effect during the pe-
riods to which paragraphs (g)(2) and 
(g)(3) of this section apply. 

(B) Special rule for unpredictable con-
tingent event benefits. If a plan does not 
pay benefits attributable to an unpre-
dictable contingent event because of 
the application of paragraph 
(g)(2)(iii)(D) or (g)(3)(ii)(A) of this sec-
tion, then the plan must pay the bene-
fits attributable to that event that 
were not previously paid if such bene-

fits would be permitted under the rules 
of section 436 based on a certified ad-
justed funding target attainment per-
centage for the plan year that takes 
into account the increase in the fund-
ing target that would be attributable 
to those unpredictable contingent 
event benefits. 

(C) Special rule for plan amendments 
that increase liability. If a plan amend-
ment does not take effect because of 
the application of paragraph 
(g)(2)(iii)(D) or (g)(3)(ii)(A) of this sec-
tion, the plan amendment must go into 
effect if it would be permitted under 
the rules of section 436 based on a cer-
tified actual adjusted funding target 
attainment percentage for the plan 
year that takes into account the in-
crease in the funding target attrib-
utable to the plan amendment, unless 
the plan amendment provides other-
wise. 

(D) Ordering rule for multiple unpre-
dictable contingent events or plan amend-
ments. [Reserved] 

(6) Examples. The following examples 
illustrate the rules of this paragraph 
(g). Unless otherwise indicated, these 
examples are based on the following 
facts: each plan has a plan year that is 
the calendar year and a valuation date 
of January 1; section 436 applies to the 
plan beginning in 2008; the plan has no 
funding standard carryover balance; 
the plan sponsor is not in bankruptcy; 
no annuity purchases have been made 
from the plan; and the plan offers a 
lump sum form of payment. No plan is 
in at-risk status for the years discussed 
in the examples. The examples read as 
follows: 

Example 1. (i) The plan’s certified AFTAP 
as of January 1, 2010, is 75%. As of January 
1, 2011, Plan A has assets of $3,300,000 and a 
prefunding balance of $300,000. Beginning on 
January 1, 2011, Plan A’s AFTAP for 2011 is 
presumed to be 75%, under the rules of para-
graph (h) of this section and based on the 
certified AFTAP for 2010. 

(ii) Based on Plan A’s presumed AFTAP of 
75%, Plan A would continue to be subject to 
the restriction on prohibited payments in 
paragraph (d)(3) of this section as of January 
1, 2011. However, under the provisions of 
paragraph (a)(5) of this section, if the 
prefunding balance is large enough, Plan A’s 
sponsor is deemed to elect to reduce the 
prefunding balance to the extent needed to 
avoid this restriction. 
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(iii) The amount needed to avoid the re-
striction in paragraph (d)(3) of this section is 
determined by comparing the presumed ad-
justed funding target for Plan A with the in-
terim value of adjusted plan assets as of the 
valuation date. The interim value of ad-
justed plan assets for Plan A is $3,000,000 
(that is, the asset value of $3,300,000 reduced 
by the prefunding balance of $300,000). The 
presumed adjusted funding target for Plan A 
is the interim value of the adjusted plan as-
sets divided by the presumed AFTAP, or 
$4,000,000 (that is, $3,000,000 divided by 75%). 

(iv) In order to avoid the restriction on 
prohibited payments in paragraph (d)(3) of 
this section, Plan A’s presumed AFTAP 
must be increased to 80%. This requires an 
increase in Plan A’s adjusted plan assets of 
$200,000 (that is, 80% of the presumed ad-
justed funding target of $4,000,000, minus the 
interim value of the adjusted plan assets of 
$3,000,000). Plan A’s prefunding balance as of 
January 1, 2011, is reduced by $200,000 under 
the deemed election provisions of paragraph 
(a)(5) of this section. Accordingly, Plan A’s 
prefunding balance is $100,000 (that is, 
$300,000 minus $200,000) and the interim value 
of adjusted plan assets is increased to 
$3,200,000 (that is, $3,300,000 minus the re-
duced prefunding balance of $100,000). Pursu-
ant to paragraph (g)(4)(ii) of this section, the 
presumed adjusted funding target attain-
ment percentage for Plan A is redetermined 
as 80% and Plan A must pay the full amount 
of the accelerated benefit distributions elect-
ed by participants with an annuity starting 
date of January 1, 2011, or later. 

Example 2. (i) The facts are the same as in 
Example 1. As of April 1, 2011, the enrolled ac-
tuary for Plan A has not certified the 2011 
AFTAP. Therefore, beginning April 1, 2011, 
Plan A’s AFTAP is presumed to be reduced 
by 10 percentage points to 70%, in accord-
ance with paragraph (h)(2) of this section. 
Under the provisions of paragraph 
(g)(2)(ii)(B) of this section, the deemed elec-
tion to reduce the prefunding and funding 
standard carryover balances described in 
paragraph (a)(5) of this section must be re-
applied based on the new presumed AFTAP. 

(ii) In accordance with paragraph 
(g)(2)(ii)(C) of this section, a new presumed 
adjusted funding target must be determined 
based on the new presumed AFTAP and must 
be compared to an updated interim value of 
adjusted plan assets. The new presumed ad-
justed funding target is $3,200,000 divided by 
the new presumed AFTAP of 70%, or 
$4,571,429. 

(iii) In order to avoid the restriction on 
prohibited payments in paragraph (d)(3) of 
this section, Plan A’s presumed AFTAP 
must be increased to 80%. This requires an 
additional increase in Plan A’s adjusted plan 
assets of $457,143 (that is, 80% of the new pre-
sumed adjusted funding target of $4,571,429, 
minus the updated interim value of the ad-

justed plan assets of $3,200,000 reflecting the 
deemed reduction in Plan A’s prefunding bal-
ance). 

(iv) Plan A’s remaining prefunding balance 
as of January 1, 2011, is only $100,000, which 
is not enough to avoid the restriction on pro-
hibited payments under paragraph (d)(3) of 
this section. Accordingly, unless Plan A’s 
sponsor utilizes one of the methods described 
in paragraph (f) of this section to avoid the 
restriction, Plan A is subject to the restric-
tion on prohibited payments in paragraph 
(d)(3) of this section and cannot pay acceler-
ated benefit distributions elected by partici-
pants with an annuity starting date of April 
1, 2011, or later. 

(v) Plan A’s prefunding balance remains at 
$100,000 because, under paragraph (a)(5)(iii) of 
this section, the deemed reduction rules do 
not apply if the prefunding balance is not 
large enough to increase the adjusted value 
of plan assets enough to avoid the restric-
tion. However, the earlier deemed reduction 
of $200,000 continues to apply because all 
elections (including deemed elections) to re-
duce a plan’s funding standard carryover bal-
ance or prefunding balance are irrevocable 
and must be unconditional in accordance 
with paragraph (g)(2)(ii)(A) of this section. 

Example 3. (i) The facts are the same as in 
Example 1. On July 1, 2011, the enrolled actu-
ary for Plan A calculates the actual adjusted 
funding target as $3,700,000 as of January 1, 
2011. Therefore, the 2011 AFTAP would have 
been 81.08% without reducing the prefunding 
balance (that is, plan assets of $3,300,000 
minus the prefunding balance of $300,000, di-
vided by the adjusted funding target of 
$3,700,000), and Plan A would not have been 
subject to the restrictions under paragraph 
(d)(3) of this section. 

(ii) However, paragraph (g)(5)(i)(C) of this 
section requires that any prior reductions in 
the prefunding or funding standard carryover 
balances continue to apply, and so Plan A’s 
prefunding balance remains at the reduced 
amount of $100,000 as of January 1, 2011. The 
enrolled actuary certifies that the 2011 
AFTAP is 86.49% (that is, plan assets of 
$3,300,000 reduced by the prefunding balance 
of $100,000, divided by the adjusted funding 
target of $3,700,000). 

Example 4. (i) Plan B is a collectively bar-
gained plan with assets of $2,500,000 and a 
prefunding balance of $150,000 as of January 
1, 2011. On August 14, 2010, the enrolled actu-
ary for Plan B certified the AFTAP for 2010 
to be 83%. No unpredictable contingent 
events giving rise to unpredictable contin-
gent event benefits occurred during 2010 and 
no plan amendments took effect in 2010 that 
were not taken into account in the certified 
AFTAP. 

(ii) On January 10, 2011, Plan B’s sponsor 
amends the plan to increase benefits effec-
tive on February 1, 2011. The amendment 
would increase Plan B’s funding target by 
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$350,000. Under the rules of paragraph (g)(3) 
of this section, the determination of whether 
the amendment is permitted to take effect is 
based on a comparison of the inclusive pre-
sumed adjusted funding target with the up-
dated interim value of adjusted plan assets. 

(iii) Plan B’s interim value of adjusted 
plan assets as of the valuation date is 
$2,350,000 (that is, $2,500,000 minus the 
prefunding balance of $150,000). Prior to re-
flecting the amendment, Plan B’s presumed 
adjusted funding target as of January 1, 2011, 
is $2,831,325, which is equal to the interim 
value of adjusted plan assets as of the valu-
ation date of $2,350,000, divided by the pre-
sumed AFTAP of 83%. Increasing Plan B’s 
presumed adjusted funding target by $350,000 
to reflect the amendment results in an inclu-
sive presumed adjusted funding target of 
$3,181,325 and would result in a presumed 
AFTAP of 73.87% (that is, the interim value 
of adjusted plan assets as of the valuation 
date of $2,350,000 divided by the inclusive pre-
sumed adjusted funding target of $3,181,325). 

(iv) Because Plan B’s presumed AFTAP 
was over 80% prior to taking the amendment 
into account but would be less than 80% if 
the amendment were taken into account, 
section 436(c) and paragraph (c) of this sec-
tion prohibit the plan amendment from tak-
ing effect unless the adjusted plan assets are 
increased so that the inclusive presumed 
AFTAP would be increased to 80%. This 
would require an additional amount of 
$195,060 (that is, 80% of the inclusive pre-
sumed adjusted funding target of $3,181,325 
less the interim value of adjusted plan assets 
of $2,350,000). 

(v) Plan B’s prefunding balance of $150,000 
is not large enough for Plan B to avoid the 
restriction on plan amendments, and there-
fore the deemed election to reduce the 
prefunding balance under paragraph (a)(5) of 
this section does not apply, and the amend-
ment cannot take effect unless the plan 
sponsor makes a contribution described in 
paragraph (f)(2) of this section. 

Example 5. (i) The facts are the same as in 
Example 4, except that Plan B’s sponsor de-
cides to make a contribution on February 1, 
2011, to avoid the benefit limitation as pro-
vided in paragraph (f)(2) of this section. As of 
February 1, 2011, Plan B’s effective interest 
rate for the 2011 plan year has not yet been 
determined. Pursuant to paragraph 
(f)(2)(i)(A)(2) of this section, Plan B’s effec-
tive interest rate for 2011 is treated as 6.25%, 
which is the largest of the three segment in-
terest rates applicable to the 2011 plan year, 
as provided in paragraph (f)(2)(i)(A)(2) of this 
section. 

(ii) The amount of the contribution as of 
January 1, 2011, needed to avoid the restric-
tion on plan amendments under paragraph 
(c) of this section is $195,060. However, be-
cause the contribution is not paid until Feb-
ruary 1, 2011, the necessary contribution 

amount must be adjusted to reflect interest 
that would otherwise have accrued between 
the valuation date and the date of the con-
tribution, at Plan B’s effective interest rate 
for the 2011 plan year. The amount of the re-
quired contribution after adjustment is 
$196,048, determined as $195,060 increased for 
one month of compound interest at an effec-
tive annual interest rate of 6.25%. 

(iii) In accordance with paragraph (g)(4)(i) 
of this section, the inclusive presumed 
AFTAP as of February 1, 2011, is 80 percent. 

Example 6. (i) The facts are the same as in 
Example 5. As of April 1, 2011, the enrolled ac-
tuary for the plan has not certified the 2011 
AFTAP. Beginning April 1, 2011, Plan A’s 
presumed AFTAP is equal to be 70%, 10 per-
centage points lower than the inclusive pre-
sumed AFTAP as of February 1, 2011, in ac-
cordance with paragraphs (g)(2)(iii)(A) and 
(h)(2) of this section. On July 1, 2011, the en-
rolled actuary for the plan calculates the ac-
tual adjusted funding target, prior to taking 
the plan amendment into account, as 
$2,700,000, and determines the actual effec-
tive interest rate for 2011 to be 5.25%. On this 
basis, the actual AFTAP for 2011 (prior to 
taking the amendment into account) as 
87.04% (that is, adjusted assets of $2,350,000 
divided by the adjusted funding target of 
$2,700,000). Reflecting the $350,000 increase in 
funding target due to the plan amendment 
would increase the adjusted funding target 
to $3,050,000 and would decrease Plan B’s 
AFTAP to 77.05%. 

(ii) Based on the calculated adjusted fund-
ing target, the amount that was necessary to 
avoid the benefit restriction under paragraph 
(c) of this section was $90,000 (that is, 80% of 
the adjusted funding target reflecting the 
plan amendment (or $3,050,000), minus the ad-
justed value of plan assets of $2,350,000). This 
amount must be adjusted for interest be-
tween the valuation date and the date the 
contribution was made using the effective 
interest rate for Plan B. Therefore, the 
amount required on the payment date of 
February 1, 2011, was $90,385 (that is, $90,000 
adjusted for compound interest for one 
month at Plan B’s effective interest rate of 
5.25% per year). 

(iii) Under paragraph (g)(3)(ii)(B) of this 
section, the contribution made on February 
1, 2011, is recharacterized as an employer 
contribution under section 430 to the extent 
that it exceeded the amount necessary to 
avoid application of the restriction on plan 
amendments under paragraph (c) of this sec-
tion. Therefore, $105,663 (that is, the $196,048 
actual contribution paid on February 1, 2011, 
minus the $90,385 required contribution based 
on the actual AFTAP) is recharacterized as 
an employer contribution under section 430 
for the 2011 plan year. As such, it may be ap-
plied toward the minimum required con-
tribution for 2011, or the plan sponsor can 
elect to credit the contribution to Plan B’s 
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prefunding balance to the extent that the 
contributions for the 2011 plan year exceed 
the minimum required contribution. 

(iv) This recharacterization applied only 
because the 436 contribution was made dur-
ing a period prior to the certification of Plan 
B’s actual AFTAP for 2011 and during which 
no presumption applied (that is, when sec-
tion 436 is applied based on the 2010 AFTAP, 
which was high enough that no restrictions 
applied for 2010). If the contribution had been 
made during a time when the presumptions 
applied (for instance, after April 1, 2011, 
when the presumed AFTAP was under 80%) 
then the only portion of the 436 contribution 
that would be recharacterized as an em-
ployer contribution under section 430 would 
be the portion of the interest adjustment at-
tributable to the difference between the 
highest segment rate (6.25%) and the plan’s 
actual effective interest rate (5.25%), in ac-
cordance with paragraph (f)(2)(i)(A)(2) of this 
section. 

(v) After reflecting the plan amendment 
and the present value of the portion of the 
section 436 contribution that is not re-
characterized as an employer contribution 
under section 430, the adjusted assets as of 
January 1, 2011, for purposes of section 436 
are $2,440,000 ($2,350,000 plus $90,000) and the 
inclusive adjusted funding target is 
$3,050,000. Accordingly, the enrolled actuary 
certifies the inclusive AFTAP for 2011 as 80% 
($2,440,00 ÷ $3,050,000). Note that assets for 
section 430 purposes are not increased to re-
flect the section 436 contribution as of Janu-
ary 1, 2011. 

Example 7. (i) The facts are the same as in 
Example 6, except that on July 1, 2011, the en-
rolled actuary for Plan B calculates the ac-
tual adjusted funding target (before reflect-
ing the plan amendment) as $3,000,000 and 
certifies the actual AFTAP as 78.33% prior to 
reflecting the plan amendment (that is, ad-
justed plan assets of $2,350,000 divided by the 
actual adjusted funding target of $3,000,000). 
Based on the provisions of paragraph (c) of 
this section, because the AFTAP prior to re-
flecting the amendment is less than 80%, the 
contribution required to avoid the restric-
tion on plan amendments would have been 
the amount equal to the increase in funding 
target due to the plan amendment, or 
$350,000. 

(ii) However, according to paragraph 
(g)(5)(ii)(A) of this section, the enrolled actu-
ary’s certification of the 2011 AFTAP does 
not affect the application of the limitation 
under paragraph (c) of this section to the 
amendment, because the amendment to Plan 
B took effect prior to the date of the certifi-
cation. Therefore, it is not necessary for 
Plan B’s sponsor to contribute an additional 
amount in order for the plan amendment to 
remain in effect regardless of the extent to 
which the certified AFTAP for the plan year 
is less than the presumed inclusive AFTAP. 

(h) Presumed underfunding for pur-
poses of benefit limitations—(1) Presump-
tion of continued underfunding—(i) In 
general. This paragraph (h)(1) applies to 
a plan for a plan year if a limitation 
under paragraph (b), (c), (d), or (e) of 
this section applied to the plan on the 
last day of the preceding plan year. If 
this paragraph (h)(1) applies to a plan, 
the first day of the plan year is a sec-
tion 436 measurement date and the pre-
sumed adjusted funding target attain-
ment percentage for the plan is the 
percentage under paragraph (h)(1)(ii) or 
(iii) of this section, whichever applies 
to the plan, beginning on that first day 
of the plan year and ending on the date 
specified in paragraph (h)(1)(iv) of this 
section. 

(ii) Rule where preceding year certifi-
cation issued during preceding year—(A) 
General rule. In any case in which the 
plan’s enrolled actuary has issued a 
certification under paragraph (h)(4) of 
this section of the adjusted funding 
target attainment percentage for the 
plan year preceding the current plan 
year before the first day of the current 
plan year, the presumed adjusted fund-
ing target attainment percentage of 
the plan for the current plan year is 
equal to the prior plan year adjusted 
funding target attainment percentage 
until it is changed under paragraph 
(h)(1)(iv) of this section. 

(B) Special rule for late certifications. If 
the certification of the adjusted fund-
ing target attainment percentage for 
the prior plan year occurred after the 
first day of the 10th month of that 
prior plan year, the plan is treated as if 
no such certification was made, unless 
the certification took into account the 
effect of any unpredictable contingent 
event benefits that are permitted to be 
paid based on unpredictable contingent 
events that occurred, and any plan 
amendments that became effective, 
during the prior plan year but before 
the certification (and any associated 
section 436 contributions). 

(iii) No certification for preceding year 
issued during preceding year—(A) Deemed 
percentage continues. In any case in 
which the plan’s enrolled actuary has 
not issued a certification under para-
graph (h)(4) of this section of the ad-
justed funding target attainment per-
centage of the plan for the plan year 
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preceding the current plan year during 
that prior plan year, the presumed ad-
justed funding target attainment per-
centage of the plan for the current plan 
year is equal to the presumed adjusted 
funding target attainment percentage 
that applied on the last day of the pre-
ceding plan year until the presumed 
adjusted funding target attainment 
percentage is changed under paragraph 
(h)(1)(iii)(B) or (h)(1)(iv) of this section. 
Thus, if the prior plan year was a 12- 
month plan year (so that the last day 
of the plan year was after the first day 
of the 10th month of the plan year and 
the rules of section 436(h)(2) and para-
graph (h)(3) of this section applied to 
the plan for that plan year), then the 
presumed adjusted funding target at-
tainment percentage for the current 
plan year is presumed to be less than 60 
percent. By contrast, if the prior plan 
year was less than 9 months, the pre-
sumed adjusted funding target attain-
ment percentage for the current plan 
year is the presumed adjusted funding 
target attainment percentage at the 
last day of the preceding plan year. 

(B) Enrolled actuary’s certification in 
following year. In any case in which the 
plan’s enrolled actuary has issued the 
certification under paragraph (h)(4) of 
this section of the adjusted funding 
target attainment percentage of the 
plan for the plan year preceding the 
current plan year on or after the first 
day of the current plan year, the date 
of that prior plan year certification is 
a new section 436 measurement date for 
the current plan year. In such a case, 
the presumed adjusted funding target 
attainment percentage for the current 
plan year is equal to the prior plan 
year adjusted funding target attain-
ment percentage (reduced by 10 per-
centage points if paragraph (h)(2)(iv) of 
this section applies to the plan) until it 
is changed under paragraph (h)(1)(iv) of 
this section. The rules of paragraph 
(h)(1)(ii)(B) of this section apply for 
purposes of determining whether the 
enrolled actuary has issued a certifi-
cation of the adjusted funding target 
attainment percentage for the prior 
plan year during the current plan year. 

(iv) Duration of use of presumed ad-
justed funding target attainment percent-
age. If this paragraph (h)(1) applies to a 
plan for a plan year, the presumed ad-

justed funding target attainment per-
centage determined under this para-
graph (h)(1) applies until the earliest 
of— 

(A) The first day of the 4th month of 
the plan year if paragraph (h)(2) of this 
section applies; 

(B) The first day of the 10th month of 
the plan year if paragraph (h)(3) of this 
section applies; 

(C) The date of a change in the pre-
sumed adjusted funding target attain-
ment percentage under paragraph (g)(4) 
of this section; or 

(D) The date the enrolled actuary 
issues a certification under paragraph 
(h)(4) of this section of the adjusted 
funding target attainment percentage 
for the plan year. 

(2) Presumption of underfunding begin-
ning on first day of 4th month for certain 
underfunded plans—(i) In general. This 
paragraph (h)(2) applies to a plan for a 
plan year if— 

(A) The enrolled actuary for the plan 
has not issued a certification of the ad-
justed funding target attainment per-
centage for the plan year before the 
first day of the 4th month of the plan 
year; and 

(B) The plan’s adjusted funding tar-
get attainment percentage for the pre-
ceding plan year was either— 

(1) At least 60 percent but less than 70 
percent; or 

(2) At least 80 percent but less than 90 
percent. 

(ii) Special rule for first plan year a 
plan is subject to section 436. This para-
graph (h)(2) also applies to a plan for 
the first effective plan year if— 

(A) The enrolled actuary for the plan 
has not issued a certification of the ad-
justed funding target attainment per-
centage for the plan year before the 
first day of the 4th month of the plan 
year; and 

(B) The prior plan year adjusted 
funding target attainment percentage 
is at least 70 percent but less than 80 
percent. 

(iii) Presumed adjusted funding target 
attainment percentage. If this paragraph 
(h)(2) applies to a plan for a plan year 
and the date of the enrolled actuary’s 
certification of the adjusted funding 
target attainment percentage under 
paragraph (h)(4) of this section for the 
prior plan year (taking into account 
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the special rules for late certifications 
under paragraph (h)(1)(ii)(B) of this 
section) occurred before the first day of 
the 4th month of the current plan year, 
then, commencing on the first day of 
the 4th month of the current plan 
year— 

(A) The presumed adjusted funding 
target attainment percentage of the 
plan for the plan year is reduced by 10 
percentage points; and 

(B) The first day of the 4th month of 
the plan year is a section 436 measure-
ment date. 

(iv) Certification for prior plan year. If 
this paragraph (h)(2) applies to a plan 
and the date of the enrolled actuary’s 
certification of the adjusted funding 
target attainment percentage under 
paragraph (h)(4) of this section for the 
prior plan year (taking into account 
the rules for late certifications under 
paragraph (h)(1)(ii)(B) of this section) 
occurs on or after the first day of the 
4th month of the current plan year, 
then, commencing on the date of that 
prior plan year certification— 

(A) The presumed adjusted funding 
target attainment percentage of the 
plan for the current plan year is equal 
to 10 percentage points less than the 
prior plan year adjusted funding target 
attainment percentage; and 

(B) The date of the prior plan year 
certification is a section 436 measure-
ment date. 

(v) Duration of use of presumed ad-
justed funding target attainment percent-
age. If this paragraph (h)(2) applies to a 
plan for a plan year, the presumed ad-
justed funding target attainment per-
centage determined under this para-
graph (h)(2) applies until the earliest 
of— 

(A) The first day of the 10th month of 
the plan year if paragraph (h)(3) of this 
section applies; 

(B) The date of a change in the pre-
sumed adjusted funding target attain-
ment percentage under paragraph (g)(4) 
of this section; or 

(C) The date the enrolled actuary 
issues a certification under paragraph 
(h)(4) of this section of the adjusted 
funding target attainment percentage 
for the plan year. 

(3) Presumption of underfunding begin-
ning on first day of 10th month. In any 
case in which no certification of the 

specific adjusted funding target attain-
ment percentage for the current plan 
year under paragraph (h)(4) of this sec-
tion is made with respect to the plan 
before the first day of the 10th month 
of the plan year, then, commencing on 
the first day of the 10th month of the 
current plan year— 

(i) The presumed adjusted funding 
target attainment percentage of the 
plan for the plan year is presumed to 
be less than 60 percent; and 

(ii) The first day of the 10th month of 
the plan year is a section 436 measure-
ment date. 

(4) Certification of AFTAP—(i) Rules 
generally applicable to certifications—(A) 
In general. The enrolled actuary’s cer-
tification referred to in this section 
must be made in writing, must be 
signed and dated to show the date of 
the signature, must be provided to the 
plan administrator, and, except as oth-
erwise provided in paragraph (h)(4)(ii) 
of this section, must certify the plan’s 
adjusted funding target attainment 
percentage for the plan year. Except in 
the case of a range certification de-
scribed in paragraph (h)(4)(ii) of this 
section, the certification must set 
forth the value of plan assets, the 
prefunding balance, the funding stand-
ard carryover balance, the value of the 
funding target used in the determina-
tion, the aggregate amount of annuity 
purchases included in the adjusted 
value of plan assets and the adjusted 
funding target, the unpredictable con-
tingent event benefits permitted to be 
paid for unpredictable contingent 
events that occurred during the cur-
rent plan year that were taken into ac-
count for the current plan year (includ-
ing any associated section 436 contribu-
tions), the plan amendments that took 
effect in the current plan year that 
were taken into account for the cur-
rent plan year (including any associ-
ated section 436 contributions), any 
benefit accruals that were restored for 
the plan year (including any section 436 
contributions), and any other relevant 
factors. The actuarial assumptions and 
funding methods used in the calcula-
tion for the certification must be the 
actuarial assumptions and funding 
methods used for the plan for purposes 
of determining the minimum required 

VerDate Mar<15>2010 10:22 May 13, 2011 Jkt 223088 PO 00000 Frm 01289 Fmt 8010 Sfmt 8010 Y:\SGML\223088.XXX 223088er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R



1280 

26 CFR Ch. I (4–1–11 Edition) § 1.436–1 

contributions under section 430 for the 
plan year. 

(B) Determination of plan assets. For 
purposes of making any determination 
of the adjusted funding target attain-
ment percentage under this section, 
the determination is not permitted to 
include in plan assets contributions 
that have not been made to the plan by 
the certification date. Thus, the en-
rolled actuary’s certification of the ad-
justed funding target attainment per-
centage for a plan year cannot take 
into account contributions that are ex-
pected to be made after the certifi-
cation date. Notwithstanding the fore-
going, for plan years beginning before 
January 1, 2009, the enrolled actuary’s 
certification of the adjusted funding 
target attainment percentage is per-
mitted to take into account employer 
contributions for the prior plan year 
that are reasonably expected to be 
made for that prior plan year but have 
not been contributed by the date of the 
enrolled actuary’s certification. See 
paragraphs (h)(4)(iii) and (v) of this sec-
tion for rules relating to changes in the 
certified percentage. 

(ii) Special rules for certification within 
range—(A) In general. Under this para-
graph (h)(4)(ii), the plan’s enrolled ac-
tuary is permitted to certify during a 
plan year that the plan’s adjusted fund-
ing target attainment percentage for 
that plan year either is less than 60 
percent, is 60 percent or higher (but is 
less than 80 percent), is 80 percent or 
higher, or is 100 percent or higher. If 
the enrolled actuary has issued such a 
range certification for a plan year and 
the enrolled actuary subsequently 
issues a certification of the specific ad-
justed funding target attainment per-
centage for the plan before the end of 
that plan year, then the certification 
of the specific adjusted funding target 
attainment percentage is treated as a 
change in the applicable percentage to 
which paragraph (h)(4)(iii) of this sec-
tion applies. 

(B) Effect of range certification before 
certification of specific percentage. If a 
plan’s enrolled actuary issues a range 
certification pursuant to this para-
graph (h)(4)(ii), then, for purposes of 
this section (including application of 
the limitations of sections 436(b) and 
(c), contributions described in sections 

436(b)(2), 436(c)(2), and 436(e)(2), and the 
mandatory reduction of the prefunding 
and funding standard carryover bal-
ances under paragraph (a)(5) of this 
section), the plan is treated as having a 
certified percentage at the smallest 
value within the applicable range until 
a certification of the plan’s specific ad-
justed funding target attainment per-
centage for the plan year has been 
issued under paragraph (h)(4)(i) of this 
section. However, if the plan’s enrolled 
actuary has issued a range certifi-
cation for the plan year but does not 
issue a certification of the specific ad-
justed funding target attainment per-
centage for the plan by the last day of 
that plan year, the adjusted funding 
target attainment percentage for the 
plan is retroactively deemed to be less 
than 60 percent as of the first day of 
the 10th month of the plan year. 

(C) Effect of range certification on and 
after certification of specific percentage. 
Once the certification of the specific 
adjusted funding target attainment 
percentage is issued by the plan’s en-
rolled actuary, the certified percentage 
applies for all purposes of this section 
on and after the date of that certifi-
cation. If the plan sponsor made sec-
tion 436 contributions to avoid applica-
tion of a benefit limitation during the 
period a range certification was in ef-
fect, those section 436 contributions 
are recharacterized as employer con-
tributions under section 430 to the ex-
tent the contributions exceed the 
amount necessary to avoid application 
of a limitation based on the specific ad-
justed funding target attainment per-
centage as certified by the plan’s en-
rolled actuary on or before the last day 
of the plan year. 

(iii) Change of certified percentage—(A) 
Application of new percentage. If the en-
rolled actuary for the plan provides a 
certification of the adjusted funding 
target attainment percentage of the 
plan for the plan year under this para-
graph (h)(4) (including a range certifi-
cation) and that certified percentage is 
superseded by a subsequent determina-
tion of the adjusted funding target at-
tainment percentage for that plan 
year, then, except to the extent pro-
vided in paragraph (h)(4)(iv)(B) of this 
section, that later percentage must be 
applied for the portion of the plan year 
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beginning on the date of the earlier 
certification. The subsequent deter-
mination could be the correction of a 
prior incorrect certification or it could 
be an update of a prior correct certifi-
cation to take into account subsequent 
facts under the rules of paragraph 
(h)(4)(v) of this section. The implica-
tions of such a change depend on 
whether the change is a material 
change or an immaterial change. See 
paragraph (h)(4)(iv) of this section. 

(B) Material change. A change in a 
plan’s certified adjusted funding target 
attainment percentage constitutes a 
material change for a plan year if plan 
operations with respect to benefits 
that are addressed by section 436, tak-
ing into account any actual contribu-
tions and elections under section 430(f) 
made by the plan sponsor based on the 
prior certified percentage, would have 
been different based on the subsequent 
determination of the plan’s adjusted 
funding target attainment percentage 
for the plan year. A change in a plan’s 
adjusted funding target attainment 
percentage for a plan year can be a ma-
terial change even if the only impact of 
the change occurs in the following plan 
year under the rules for determining 
the presumed adjusted funding target 
attainment percentage in that fol-
lowing year. 

(C) Immaterial change. In general, an 
immaterial change is any change in an 
adjusted funding target attainment 
percentage for a plan year that is not a 
material change. In addition, subject 
to the requirement to recertify the ad-
justed funding target attainment per-
centage in paragraph (h)(4)(v)(B) of this 
section, a change in adjusted funding 
target attainment percentage is 
deemed to be an immaterial change if 
it merely reflects a change in the fund-
ing target for the plan year or the 
value of the adjusted plan assets after 
the date of the enrolled actuary’s cer-
tification resulting from— 

(1) Additional contributions for the 
preceding year that are made by the 
plan sponsor; 

(2) The plan sponsor’s election to re-
duce the prefunding balance or funding 
standard carryover balance; 

(3) The plan sponsor’s election to 
apply the prefunding balance or fund-
ing standard carryover balance to off-

set the prior plan year’s minimum re-
quired contribution; 

(4) A change in funding method or ac-
tuarial assumptions, where such 
change required actual approval of the 
Commissioner (rather than deemed ap-
proval); 

(5) Unpredictable contingent event 
benefits which are permitted to be paid 
because the employer makes the sec-
tion 436 contribution described in para-
graph (f)(2)(iii)(A) of this section; 

(6) Unpredictable contingent event 
benefits which are permitted to be paid 
because the plan’s enrolled actuary de-
termines that the increase in the fund-
ing target attributable to the occur-
rence of the unpredictable contingent 
event would not cause the plan’s ad-
justed funding target attainment per-
centage to fall below 60 percent; 

(7) A plan amendment which takes ef-
fect because the employer makes the 
section 436 contribution described in 
paragraph (f)(2)(iv)(A) of this section, 
the liability for which was not taken 
into account in the certification of the 
adjusted funding target attainment 
percentage; or 

(8) A plan amendment which takes ef-
fect because the plan’s enrolled actu-
ary determines that the increase in the 
funding target attributable to the plan 
amendment would not cause the plan’s 
adjusted funding target attainment 
percentage to fall below 80 percent, the 
liability for which was not taken into 
account in the certification of the ad-
justed funding target attainment per-
centage. 

(iv) Effect of change in percentage—(A) 
Material change. In the case of a mate-
rial change, if the plan’s prior oper-
ations were in accordance with the 
prior certification of the adjusted fund-
ing target attainment percentage for 
the plan year (rather than the actual 
adjusted funding target attainment 
percentage for the plan year), then the 
plan will not have satisfied the require-
ments of section 401(a)(29) and section 
436. Even if the plan’s prior operations 
were in accordance with the subse-
quent certification of the adjusted 
funding target attainment percentage, 
the plan will not have satisfied the 
qualification requirements of section 
401(a) because the plan will not have 
been operated in accordance with its 
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terms during the period of time the 
prior certification applied. In addition, 
in the case of a material change, the 
rules requiring application of a pre-
sumed adjusted funding target attain-
ment percentage under paragraphs 
(h)(1) through (h)(3) of this section con-
tinue to apply from and after the date 
of the prior certification until the date 
of the subsequent certification. 

(B) Immaterial change. An immaterial 
change in the adjusted funding target 
attainment percentage applies prospec-
tively only and does not change the in-
applicability of the presumptions 
under paragraphs (h)(1), (2), and (3) of 
this section prior to the date of the 
later certification. 

(v) Rules relating to updated certifi-
cation—(A) In general. This paragraph 
(h)(4)(v) sets forth rules relating to up-
dates of an actuary’s certification of 
the plan’s adjusted funding target at-
tainment percentage for a plan year. 
Paragraphs (h)(4)(v)(B) and (D) of this 
section require that an updated ad-
justed funding target attainment per-
centage be certified in certain situa-
tions. Even if the updated adjusted 
funding target attainment percentage 
is not required to be certified, plan ad-
ministrators may request that the ac-
tuary prepare an updated certification 
of the adjusted funding target attain-
ment percentage, as described in para-
graphs (h)(4)(v)(C) and (E) of this sec-
tion. Any updated adjusted funding 
target attainment percentage deter-
mined under this paragraph (h)(4)(v) 
will apply beginning as of the date of 
the event that gave rise to the need for 
the update which is a section 436 meas-
urement date. Thus, pursuant to this 
paragraph (h)(4)(v), the updated fund-
ing target attainment percentage ap-
plies thereafter for all purposes of sec-
tion 436, including application with re-
spect to unpredictable contingent 
events occurring on or after the meas-
urement date (but not for unpredict-
able contingent events that occurred 
before such measurement date or for 
benefits with annuity starting dates 
before that measurement date). The 
updated adjusted funding target attain-
ment percentage will continue to apply 
for the remainder of the plan year and 
will be used for the presumed adjusted 
funding target attainment percentage 

for the next plan year, unless there is 
a later updated certification of ad-
justed funding target attainment per-
centage for the plan year. 

(B) Requirement to recertify AFTAP if 
plan sponsor contributes to threshold. If, 
during the plan year, unpredictable 
contingent event benefits are per-
mitted to be paid, a plan amendment 
takes effect, or benefits are permitted 
to accrue because the plan sponsor 
makes a contribution described in 
paragraph (f)(2)(iii)(B), (f)(2)(iv)(B), or 
(f)(2)(v) of this section, then, in accord-
ance with paragraph (f)(2)(ii)(C) of this 
section, the plan’s enrolled actuary 
must issue an updated certification of 
the adjusted funding target attainment 
percentage that takes into account 
such contribution as well as the liabil-
ity for unpredictable contingent event 
benefits that are permitted to be paid, 
plan amendments that take effect dur-
ing the plan year, and restored bene-
fits. 

(C) Optional recertification of AFTAP 
after other unpredictable contingent event 
or plan amendment. Except as provided 
in paragraph (h)(4)(v)(D) of this sec-
tion, if, during a plan year, unpredict-
able contingent event benefits are per-
mitted to be paid, or a plan amendment 
takes effect, because either the plan 
sponsor makes a contribution described 
in paragraph (f)(2)(iii)(A) or (f)(2)(iv)(A) 
of this section, or the plan’s enrolled 
actuary determines that the increase 
in the funding target attributable to 
the occurrence of the unpredictable 
contingent event or the plan amend-
ment would not cause the plan’s ad-
justed funding target attainment per-
centage to fall below the applicable 60 
percent or 80 percent threshold (taking 
into account the occurrence of all pre-
vious unpredictable contingent event 
benefits and plan amendments to the 
extent not already reflected in the cer-
tified adjusted funding target attain-
ment percentage for the plan year (or 
update)), then the plan administrator 
may request that the plan actuary 
issue an updated certification of the 
adjusted funding target attainment 
percentage that takes into account the 
unpredictable contingent event bene-
fits or plan amendments and any asso-
ciated section 436 contribution. 
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(D) Requirement to recertify AFTAP 
after deemed immaterial change. If a 
change in the adjusted funding target 
attainment percentage as a result of 
one of the items listed in paragraph 
(h)(4)(iii)(C) of this section would be a 
material change, then the change is 
treated as an immaterial change only 
if the plan’s enrolled actuary recer-
tifies the adjusted funding target at-
tainment percentage for the plan year 
as soon as practicable after the event 
that gives rise to the change. 

(E) Optional recertification after other 
immaterial change. If a change in the ad-
justed funding target attainment per-
centage is immaterial, then the plan 
administrator may request that the 
plan actuary issue an updated certifi-
cation of the adjusted funding target 
attainment percentage that takes into 
account the unpredictable contingent 
event benefits or plan amendments and 
any associated section 436 contribu-
tion. 

(5) Examples of rules of paragraphs 
(h)(1), (h)(2), and (h)(3) of this section. 
The following examples illustrate the 
rules of paragraphs (h)(1), (h)(2), and 
(h)(3) of this section. Unless otherwise 
indicated, the examples in this section 
are based on the information in this 
paragraph (h)(5). Each plan is a non- 
collectively bargained defined benefit 
plan with a plan year that is the cal-
endar year and a valuation date of Jan-
uary 1. The plan year is subject to sec-
tion 436 in 2008. The plan does not have 
a funding standard carryover balance 
or a prefunding balance as of any of the 
dates mentioned, and the plan sponsor 
does not elect to utilize any of the 
methods in paragraph (f) of this section 
to avoid applicable benefit restrictions. 
No range certification under paragraph 
(h)(4) of this section has been issued. 
The plan sponsor is not in bankruptcy. 
The examples read as follows: 

Example 1. (i) On July 15, 2010, the adjusted 
funding target attainment percentage 
(‘‘AFTAP’’) for Plan T for 2010 is certified to 
be 65%. Based on this AFTAP, Plan T is sub-
ject to the restriction on prohibited pay-
ments in paragraph (d)(3) of this section for 
the remainder of 2010. 

(ii) Beginning January 1, 2011, Plan T’s 
AFTAP for 2011 is presumed to be equal to 
the AFTAP for 2010, or 65%, under the provi-
sions of paragraph (h)(1)(ii) of this section. 
Accordingly, the restriction on prohibited 

payments in paragraph (d)(3) of this section 
continues to apply. 

(iii) On March 1, 2011, the enrolled actuary 
for the plan certifies that the actual AFTAP 
for 2011 is 80%. Therefore, beginning March 1, 
2011, Plan T is no longer subject to the re-
striction under paragraph (d)(3) of this sec-
tion, and so Plan T resumes paying the full 
amount of any prohibited payments elected 
by participants with an annuity starting 
date of March 1, 2011, or later. 

Example 2. (i) The facts are the same as in 
Example 1, except that the enrolled actuary 
for the plan does not certify the AFTAP for 
2011 until June 1, 2011, when it is certified to 
be 66%. 

(ii) Beginning January 1, 2011, Plan T’s 
AFTAP for 2011 is presumed to be equal to 
the AFTAP for 2010, or 65%, under the provi-
sions of paragraph (h)(1)(ii) of this section. 
Accordingly, the restriction on prohibited 
payments in paragraph (d)(3) of this section 
continues to apply. 

(iii) Pursuant to paragraph (h)(2)(iv) of this 
section, beginning April 1, 2011, the AFTAP 
for 2011 is presumed to be 55% (10 percentage 
points less than the AFTAP for 2010). Plan T 
is subject to the restriction on prohibited 
payments under paragraph (d)(1) of this sec-
tion for annuity starting dates on or after 
April 1, 2011. In addition, Plan T is subject to 
the restriction on unpredictable contingent 
event benefits under paragraph (b) of this 
section for unpredictable contingent events 
occurring on or after April 1, 2011 and bene-
fits are required to be frozen on and after 
April 1, 2011 under paragraph (e) of this sec-
tion. 

(iv) Once the enrolled actuary for the plan 
certifies that the AFTAP for 2011 for Plan T 
is 66%, Plan T is no longer subject to the re-
striction under paragraph (d)(1) of this sec-
tion, but it is subject to the restriction 
under paragraph (d)(3) of this section. Plan T 
must resume paying prohibited payments, as 
restricted under paragraph (d)(3) of this sec-
tion, for participants who elect benefits in 
accelerated forms of payment and who have 
an annuity starting date of June 1, 2011, or 
later. In addition, Plan T must provide bene-
fits for any unpredictable contingent event 
occurring on or after January 1, 2011, to the 
extent permitted under paragraph (b) of this 
section. Similarly, Plan T is no longer sub-
ject to the restriction on benefit accruals 
under paragraph (e) of this section, and ben-
efit accruals resume under Plan T beginning 
June 1, 2011, unless Plan T provides other-
wise. 

Example 3. (i) The facts are the same as in 
Example 1, except that the enrolled actuary 
for the plan does not certify the 2011 AFTAP 
until November 15, 2011. Beginning October 1, 
2011, Plan T is conclusively presumed to have 
an AFTAP of less than 60%, in accordance 
with the provisions of paragraph (h)(3) of 
this section. Accordingly, Plan T is subject 
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to the restrictions in paragraphs (b), (d)(1), 
and (e) of this section commencing on Octo-
ber 1, 2011. 

(ii) On November 15, 2011, the enrolled ac-
tuary for the plan certifies that the AFTAP 
for 2011 is 72%. However, because the certifi-
cation occurred after September 30, 2011, the 
certification does not constitute a new sec-
tion 436 measurement date, and Plan T con-
tinues to be subject to the restrictions on 
unpredictable contingent event benefits, pro-
hibited payments, and benefit accruals under 
paragraphs (b), (d)(1), and (e) of this section. 

(iii) Beginning January 1, 2012, the 2012 
AFTAP for Plan T is presumed to be equal to 
the 2011 AFTAP of 72%. Because the pre-
sumed 2012 AFTAP is between 70% and 80% 
and, therefore, paragraph (h)(2) of this sec-
tion (which provides for a 10 percentage 
point reduction in a plan’s AFTAP in certain 
cases) will not apply, the presumed AFTAP 
will remain at 72% until the plan’s enrolled 
actuary certifies the AFTAP for 2012 or until 
paragraph (h)(3) of this section applies on the 
first day of the 10th month of the plan year. 
Because the presumed AFTAP is 72%, Plan T 
is no longer subject to the restrictions on 
prohibited payments under paragraph (d)(1) 
of this section, and Plan T must provide ben-
efits for any unpredictable contingent event 
occurring on or after January 1, 2012, to the 
extent permitted under paragraph (b) of this 
section and must resume paying prohibited 
payments, as restricted under paragraph 
(d)(3) of this section, that are elected by par-
ticipants with annuity starting dates on or 
after January 1, 2012. Similarly, Plan T is no 
longer subject to the restriction on benefit 
accruals under paragraph (e) of this section, 
and benefit accruals resume under Plan T be-
ginning January 1, 2012, unless Plan T pro-
vides otherwise. 

Example 4. (i) The facts are the same as in 
Example 3, except that the enrolled actuary 
for the plan does not issue a certification of 
the AFTAP for 2011 for Plan T until Feb-
ruary 1, 2012. 

(ii) Beginning on January 1, 2012, the pre-
sumptions in paragraph (h)(1)(iii) of this sec-
tion apply for the 2012 plan year. Because the 
enrolled actuary for the plan has not cer-
tified the AFTAP for 2011, the presumed 
AFTAP as of October 1, 2011, continues to 
apply for the period beginning January 1, 
2012. Therefore, the AFTAP as of January 1, 
2012, is presumed to be less than 60%, and 
Plan T continues to be subject to the restric-
tions on unpredictable contingent event ben-
efits under paragraph (b) of this section, pro-
hibited payments under paragraph (d)(1) of 
this section, and benefit accruals under para-
graph (e) of this section. 

(iii) On February 1, 2012, the enrolled actu-
ary for the plan certifies that the AFTAP for 
2011 for Plan T is 65%. Because the enrolled 
actuary for the plan has not issued a certifi-
cation of the AFTAP for 2012, the provisions 

of paragraph (h)(1)(iii)(B) of this section 
apply. Accordingly, the certification date for 
the 2011 AFTAP (February 1, 2012) is a sec-
tion 436 measurement date and 65% is the 
presumed AFTAP for 2012 beginning on that 
date. 

(iv) Because the presumed AFTAP is over 
60% but less than 80%, the full restriction on 
prohibited payments under paragraph (d)(1) 
of this section no longer applies; however, 
the partial restriction on prohibited pay-
ments under paragraph (d)(3) of this section 
applies beginning on February 1, 2012. There-
fore, Plan T must pay a portion of the pro-
hibited payments elected by participants 
with annuity starting dates on or after Feb-
ruary 1, 2012. Furthermore, based on the pre-
sumed AFTAP of 65%, the restriction on un-
predictable contingent event benefits under 
paragraph (b) of this section ceases to apply 
for events occurring on or after February 1, 
2012, to the extent permitted under para-
graph (b) of this section and the restriction 
on benefit accruals under paragraph (e) of 
this section no longer applies so that, unless 
Plan T provides otherwise, benefit accruals 
will resume as of February 1, 2012. 

Example 5. (i) The facts are the same as in 
Example 3, except that the enrolled actuary 
for the plan does not issue a certification of 
the actual AFTAP for Plan T as of January 
1, 2011, until May 1, 2012. 

(ii) Beginning on January 1, 2012, the pre-
sumptions in paragraph (h)(1)(iii) of this sec-
tion apply for the 2012 plan year. Because the 
enrolled actuary for the plan has not cer-
tified the actual AFTAP as of January 1, 
2011, the presumed AFTAP as of October 1, 
2011, continues to apply for the period begin-
ning January 1, 2012. Therefore, the AFTAP 
as of January 1, 2012, is presumed to be less 
than 60%, and Plan T continues to be subject 
to the restrictions on unpredictable contin-
gent event benefits under paragraph (b) of 
this section, on prohibited payments under 
paragraph (d)(1) of this section, and on ben-
efit accruals under paragraph (e) of this sec-
tion. 

(iii) Since the enrolled actuary for the plan 
has not issued a certification of the actual 
AFTAP as of January 1, 2011, the rules of 
paragraph (h)(1)(iii) of this section apply be-
ginning April 1, 2012, and the AFTAP is pre-
sumed to remain less than 60%. Plan T con-
tinues to be subject to the restrictions on 
unpredictable contingent event benefits 
under paragraph (b) of this section, on pro-
hibited payments under paragraph (d)(1) of 
this section, and on benefit accruals under 
paragraph (e) of this section. 

(iv) On May 1, 2012, the enrolled actuary 
for the plan certifies that the actual AFTAP 
for 2011 for Plan T is 65%. Because the en-
rolled actuary for the plan has not issued a 
certification of the actual AFTAP as of Jan-
uary 1, 2012, the provisions of paragraph 
(h)(2)(iv) of this section apply. Accordingly, 
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on May 1, 2012, the 2012 AFTAP is presumed 
to be 10 percentage points less than the 2011 
AFTAP, or 55%, so that the restrictions 
under paragraphs (b), (d), and (e) of this sec-
tion continue to apply. 

Example 6. (i) The enrolled actuary for Plan 
V certifies the plan’s AFTAP for 2010 to be 
69%. Based on this AFTAP, Plan V is subject 
to the restriction in paragraph (d)(3) of this 
section, and can only pay a portion (gen-
erally 50%) of the prohibited payments oth-
erwise due to plan participants who com-
mence benefits while the restriction is in ef-
fect. The enrolled actuary for the plan does 
not issue a certification of the AFTAP for 
2011 until June 1, 2011. 

(ii) Beginning January 1, 2011, Plan V’s 2011 
AFTAP is presumed to be equal to the 2010 
AFTAP, or 69%, under the provisions of para-
graph (h)(1)(ii) of this section. Accordingly, 
the restriction on prohibited payments in 
paragraph (d)(3) of this section continues to 
apply from January 1, 2011, through March 
31, 2011, and Plan T may only pay a portion 
of the prohibited payments otherwise due to 
participants who commence benefit pay-
ments during this period. 

(iii) Beginning April 1, 2011, the provisions 
of paragraph (h)(2)(ii) of this section apply. 
Under those provisions, the AFTAP begin-
ning April 1, 2011, is presumed to be 10 per-
centage points lower than the presumed 2011 
AFTAP, or 59%. Because Plan V’s presumed 
AFTAP for 2011 is less than 60%, the restric-
tions on unpredictable contingent event ben-
efits under paragraph (b) of this section, on 
the payment of accelerated benefit distribu-
tions under paragraph (d)(1) of this section, 
and on benefit accruals under paragraph (e) 
of this section apply. Accordingly, Plan V 
cannot pay any unpredictable contingent 
event benefits for events occurring on or 
after April 1, 2011, or prohibited payments to 
participants with an annuity starting date 
on or after April 1, 2011, and benefit accruals 
cease as of April 1, 2011. 

(iv) On June 1, 2011, Plan V’s enrolled actu-
ary certifies that the plan’s AFTAP for 2011 
is 71%. Therefore, the restrictions on unpre-
dictable contingent event benefits, prohib-
ited payments, and benefit accruals in para-
graphs (b), (d)(1), and (e) of this section no 
longer apply, but the partial restriction on 
benefit payments in paragraph (d)(3) of this 
section does apply. Accordingly, Plan V be-
gins paying unpredictable contingent event 
benefits for events occurring on or after Jan-
uary 1, 2011, to the extent permitted under 
paragraph (b) of this section and a portion of 
the prohibited payments elected by partici-
pants with an annuity starting date on or 
after June 1, 2011. Benefit accruals pre-
viously restricted under paragraph (e) of this 
section resume effective June 1, 2011, unless 
Plan V provides otherwise. 

(v) Participants who were not able to elect 
an accelerated form of payment during the 

period from April 1, 2011, through May 31, 
2011, would be able to elect a new annuity 
starting date with a partial distribution of 
accelerated benefits effective June 1, 2011, if 
Plan V contained a preexisting provision per-
mitting such an election after the restriction 
in paragraph (d)(1) of this section no longer 
applies. This is permitted because, under 
paragraph (a)(4)(ii)(B) of this section, a pre-
existing provision of this type is not consid-
ered a plan amendment and is therefore not 
subject to the plan amendment restriction in 
paragraph (c) of this section even though 
Plan V’s AFTAP for 2011 is less than 80%. 

(vi) Benefit accruals for the period begin-
ning April 1, 2011, through May 31, 2011, 
would be automatically restored if Plan V 
contained a preexisting provision to retro-
actively restore benefit accruals restricted 
under paragraph (e) of this section after the 
restriction no longer applies. This is per-
mitted because under paragraph (a)(4)(ii)(B) 
of this section, a preexisting provision of 
this type is not considered to be a plan 
amendment and is therefore not subject to 
the plan amendment restriction in paragraph 
(c) of this section even though Plan V’s 
AFTAP for 2011 is less than 80%, because the 
period of the restriction did not exceed 12 
months. 

(6) Examples of rules of paragraph 
(h)(4) of this section. The following ex-
amples illustrate the rules of para-
graph (h)(4) of this section: 

Example 1. (i) Plan Y is a non-collectively 
bargained defined benefit plan with a plan 
year that is the calendar year and a valu-
ation date of January 1. Plan Y does not 
have a funding standard carryover balance or 
a prefunding balance. Plan Y’s sponsor is not 
in bankruptcy. In June of 2010, the actual 
AFTAP for 2010 for Plan Y is certified as 
65%. On the last day of the 2010 plan year, 
Plan Y is subject to the restrictions in para-
graph (d)(3) of this section. 

(ii) The enrolled actuary for the plan issues 
a range certification on March 21, 2011, certi-
fying that the AFTAP for 2011 is at least 60% 
and less than 80%. Because the certification 
was issued before the first day of the 4th 
month of the plan year, the 10 percentage 
point reduction in the presumed AFTAP 
under paragraph (h)(2) of this section does 
not apply. In addition, because the enrolled 
actuary for the plan has certified that the 
AFTAP is within this range, Plan Y is not 
subject to the full restriction on accelerated 
benefit payments in paragraph (d)(1) of this 
section or the restriction on benefit accruals 
under paragraph (e) of this section. 

(iii) On August 1, 2011, the enrolled actuary 
for the plan certifies that the actual AFTAP 
as of January 1, 2011, is 75.86%. This AFTAP 
falls within the previously certified range. 
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Thus, the change is immaterial under para-
graph (h)(4)(iii) of this section and the new 
certification does not change the applica-
bility or inapplicability of the restrictions in 
this section. 

Example 2. (i) The facts are the same as in 
Example 1, except that the plan sponsor 
makes an additional contribution for the 
2010 plan year on September 1, 2011, that is 
not added to the prefunding balance. Reflect-
ing this contribution, the enrolled actuary 
for the plan issues a revised certification 
stating that the AFTAP for 2011 is 81%, and 
Plan Y is no longer subject to the restriction 
on accelerated benefit payments under para-
graph (d)(3) of this section on that date. 

(ii) Although the revised certification 
changes the applicability of the restriction 
under paragraph (d)(3) of this section, the 
change is not a material change under para-
graph (h)(4)(iii)(C)(1) of this section because 
the AFTAP changed only because of addi-
tional contributions for the preceding year 
made by the plan sponsor after the date of 
the enrolled actuary’s initial certification. 

(i) [Reserved] 
(j) Definitions. For purposes of this 

section— 
(1) Adjusted funding target attainment 

percentage—(i) In general. Except as 
otherwise provided in this paragraph 
(j)(1), the adjusted funding target attain-
ment percentage for a plan year is the 
fraction (expressed as a percentage)— 

(A) The numerator of which is the ad-
justed plan assets for the plan year de-
scribed in paragraph (j)(1)(ii) of this 
section; and 

(B) The denominator of which is the 
adjusted funding target for the plan 
year described in paragraph (j)(1)(iii) of 
this section. 

(ii) Adjusted plan assets—(A) General 
rule. The adjusted plan assets for a plan 
year is generally determined by— 

(1) Subtracting the plan’s funding 
standard carryover balance and 
prefunding balance as of the valuation 
date from the value of plan assets for 
the plan year under section 430(g) (but 
treating the resulting value as zero if 
it is below zero); and 

(2) Increasing the resulting value by 
the aggregate amount of purchases of 
annuities for participants and bene-
ficiaries (other than participants who, 
at the time of the purchase, were high-
ly compensated employees as defined 
in section 414(q), which definition in-
cludes highly compensated former em-
ployees under § 1.414(q)–1T, Q&A–4) 
which were made by the plan during 

the preceding 2 plan years, to the ex-
tent not included in plan assets for 
purposes of section 430. 

(B) Special rule for plans that are fully 
funded without regard to subtraction of 
funding balances from plan assets. If for 
a plan year the value of plan assets de-
termined without subtracting the fund-
ing standard carryover balance and the 
prefunding balance is not less than 100 
percent of the plan’s funding target de-
termined under section 430 without re-
gard to section 430(i), then the adjusted 
value of plan assets used in the calcula-
tion of the adjusted funding target at-
tainment percentage for the plan year 
is determined without subtracting the 
plan’s funding standard carryover bal-
ance and prefunding balance from the 
value of plan assets for the plan year. 

(C) Special rule for plans with section 
436 contributions. If an employer makes 
a contribution described in paragraph 
(f)(2) of this section after the valuation 
date in order to avoid or terminate 
limitations under section 436, then the 
present value of that contribution (de-
termined using the effective interest 
rate under section 430(h)(2)(A) for the 
plan year) is permitted to be added to 
the plan assets as of the valuation date 
for purposes of determining or redeter-
mining the adjusted funding target at-
tainment percentage for a plan year, 
but only if the liability for the bene-
fits, amendment, or accruals that 
would have been limited (but for the 
contribution) is included in deter-
mining the adjusted funding target for 
the plan year. 

(D) Transition rule. Paragraph 
(j)(1)(ii)(B) of this section is applied to 
plan years beginning after 2007 and be-
fore 2011 by substituting for ‘‘100 per-
cent’’ the applicable percentage deter-
mined in accordance with the following 
table: 

In the case of a plan year beginning in 
calendar year: 

The applicable 
percentage is: 

2008 ......................................................... 92 
2009 ......................................................... 94 
2010 ......................................................... 96 

(E) Limitation on transition rule. Para-
graph (j)(1)(ii)(D) of this section does 
not apply with respect to the current 
plan year unless, for each plan year be-
ginning after December 31, 2007, and be-
fore the current plan year, the value of 
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plan assets determined without sub-
tracting the funding standard carry-
over balance and the prefunding bal-
ance is not less than the product of— 

(1) The applicable percentage deter-
mined under paragraph (j)(1)(ii)(D) of 
this section for that plan year; and 

(2) The funding target (determined 
without regard to the at-risk rules of 
section 430(i)) for that plan year. 

(iii) Adjusted funding target—(A) In 
general. Except as otherwise provided 
in this paragraph (j)(1)(iii), the ad-
justed funding target equals the fund-
ing target for the plan year, deter-
mined in accordance with the rules set 
forth in § 1.430(d)–1, but without regard 
to the at-risk rules under section 430(i), 
increased by the aggregate amount of 
purchases of annuities that were added 
to assets for purposes of determining 
the plan’s adjusted plan assets under 
paragraph (j)(1)(ii)(A)(2) of this section. 
The definition of adjusted funding tar-
get for a plan maintained by a commer-
cial airline for which the plan sponsor 
has made the election described in sec-
tion 402(a)(1) of Pension Protection Act 
of 2006 (PPA ’06), Public Law 109–280 
(120 Stat. 780), is the same as if it did 
not make such an election. 

(B) Adjusted funding target after up-
dated certification. After the plan’s en-
rolled actuary prepares an updated cer-
tification of the adjusted funding tar-
get attainment percentage under para-
graph (h)(4)(v) of this section, the ad-
justed funding target will also be up-
dated to reflect unpredictable contin-
gent event benefits and plan amend-
ments not already taken into account. 

(iv) Plans with zero adjusted funding 
target. If the adjusted funding target 
for the plan year is zero, then the ad-
justed funding target attainment per-
centage for the plan year is 100 percent. 

(v) Plans with end of year valuation 
dates. [Reserved] 

(vi) Special rule for plans that are the 
result of a merger. [Reserved] 

(vii) Special rule for plans that are in-
volved in a spinoff. [Reserved] 

(2) Annuity starting date—(i) General 
rule. The term annuity starting date 
means, as applicable— 

(A) The first day of the first period 
for which an amount is payable as an 
annuity as described in section 
417(f)(2)(A)(i); 

(B) In the case of a benefit not pay-
able in the form of an annuity, the an-
nuity starting date is the annuity 
starting date for the qualified joint and 
survivor annuity that is payable under 
the plan at the same time as the ben-
efit that is not payable as an annuity; 

(C) In the case of an amount payable 
under a retroactive annuity starting 
date, the benefit commencement date 
(instead of the date determined under 
paragraphs (j)(2)(i)(A) and (B) of this 
section); 

(D) The date of the purchase of an ir-
revocable commitment from an insurer 
to pay benefits under the plan; and 

(E) The date of any transfer to an-
other plan described in paragraph 
(j)(6)(i)(C) of this section. 

(ii) Special rule for beneficiaries. If a 
participant commences benefits at an 
annuity starting date (as defined in 
paragraph (j)(2)(i) of this section) and, 
after the death of the participant, pay-
ments continue to a beneficiary, the 
annuity starting date for the payments 
to the participant constitutes the an-
nuity starting date for payments to the 
beneficiary, except that a new annuity 
starting date occurs (determined by ap-
plying paragraph (j)(2)(i)(A), (B), and 
(C) of this section to the payments to 
the beneficiary) if the amounts payable 
to all beneficiaries of the participant 
in the aggregate at any future date can 
exceed the monthly amount that would 
have been paid to the participant had 
he or she not died. 

(3) First effective plan year. The first 
effective plan year for a plan is the first 
plan year to which section 436 applies 
to the plan under paragraph (k)(1) or 
(k)(2) of this section. 

(4) Funding target. In general, the 
funding target means the funding target 
under § 1.430(d)–1, without regard to the 
at-risk rules under section 430(i) and 
§ 1.430(i)–1. However, solely for purposes 
of sections 436(b)(2)(A) and (c)(2)(A), 
the funding target means the funding 
target under § 1.430(i)–1 if the plan is in 
at-risk status for the plan year. 

(5) Prior plan year adjusted funding 
target attainment percentage—(i) In gen-
eral. Except as otherwise provided in 
this paragraph (j)(5), the prior plan year 
adjusted funding target attainment per-
centage is the adjusted funding target 
attainment percentage determined 
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under paragraph (j)(1) of this section 
for the immediately preceding plan 
year. 

(ii) Special rules—(A) Special rule for 
new plans. In the case of a plan estab-
lished during the plan year that was 
not the result of a merger or spinoff, 
the adjusted funding target attainment 
percentage is equal to 100 percent for 
plan years before the plan was estab-
lished. Except as otherwise provided in 
paragraph (j)(5)(ii)(B) of this section, a 
plan that has a predecessor plan in ac-
cordance with § 1.415(f)–1(c) is not a 
plan established during the plan year 
under this paragraph (j)(5)(ii)(A). In-
stead, if the plan has a predecessor 
plan, the adjusted funding target at-
tainment percentage for the prior plan 
year is the adjusted funding target at-
tainment percentage for the prior plan 
year for the predecessor plan (and that 
predecessor plan’s adjusted funding 
target attainment percentage is treat-
ed as equal to 100 percent on any date 
on which it is terminated, other than 
in a distress termination). 

(B) Special rules for plans that are the 
result of a merger. [Reserved] 

(C) Special rules for plans that are in-
volved in a spinoff. [Reserved] 

(iii) Special rules for 2007 plan year— 
(A) General determination of 2007 ad-
justed funding target attainment percent-
age. In the case of the first plan year 
beginning in 2008, except as otherwise 
provided in this paragraph (j)(5), the 
adjusted funding target attainment 
percentage for the immediately pre-
ceding plan year (the 2007 plan year) is 
determined as the fraction (expressed 
as a percentage)— 

(1) The numerator of which is the 
value of plan assets determined under 
paragraph (j)(5)(iii)(B) of this section 
increased by the aggregate amount of 
purchases of annuities for participants 
and beneficiaries (other than partici-
pants who, at the time of the purchase, 
were highly compensated employees as 
defined in section 414(q), which defini-
tion includes highly compensated 
former employees under § 1.414(q)–1T, 
Q&A–4 which were made by the plan 
during the preceding 2 plan years, to 
the extent not included in plan assets 
under section 412(c)(2) (as in effect 
prior to amendment by PPA ’06); and 

(2) The denominator of which is the 
plan’s current liability determined pur-
suant to section 412(l)(7) (as in effect 
prior to amendment by PPA ’06) on the 
valuation date for the 2007 plan year 
increased by the aggregate amount of 
purchases of annuities that were added 
to the plan assets under the rules of 
paragraph (j)(5)(iii)(A)(1) of this sec-
tion. 

(B) General determination of value of 
plan assets—(1) In general. The value of 
plan assets for purposes of this para-
graph (j)(5)(iii) is determined under 
section 412(c)(2) as in effect for the 2007 
plan year, except that the value of plan 
assets prior to subtracting the plan’s 
funding standard account credit bal-
ance described in paragraph 
(j)(5)(iii)(B)(2) of this section must be 
adjusted so that the value of plan as-
sets is neither less than 90 percent of 
the fair market value of plan assets nor 
greater than 110 percent of the fair 
market value of plan assets on the 
valuation date for that plan year. 

(2) Subtraction of credit balance. If a 
plan has a funding standard account 
credit balance as of the valuation date 
for the 2007 plan year, that balance is 
subtracted from the value of plan as-
sets described in paragraph 
(j)(5)(iii)(B)(1) of this section as of that 
valuation date. However, the subtrac-
tion does not apply if the value of plan 
assets prior to adjustment under para-
graph (j)(5)(iii)(B)(1) of this section is 
greater than or equal to 90 percent of 
the plan’s current liability as of the 
valuation date for the 2007 plan year. 

(3) Effect of funding standard carryover 
balance reduction for 2007 plan year. Not-
withstanding paragraph (j)(5)(iii)(B)(2) 
of this section, if, for the first plan 
year beginning in 2008, the employer 
has made an election to reduce some or 
all of the funding standard carryover 
balance as of the first day of that year 
in accordance with § 1.430(f)–1(e), then 
the present value (determined as of the 
valuation date for the 2007 plan year 
using the valuation interest rate for 
that plan year) of the amount so re-
duced is not treated as part of the 
funding standard account credit bal-
ance when that balance is subtracted 
from the asset value under paragraph 
(j)(5)(iii)(B)(2) of this section. 
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(C) Plan with end-of-year valuation 
date. With respect to the first plan year 
beginning in 2008, if the plan had a 
valuation date under section 412 that 
was the last day of the plan year for 
each of the plan years beginning in 2006 
and 2007, the adjusted funding target 
attainment percentage for the 2007 plan 
year may be determined as the fraction 
(expressed as a percentage)— 

(1) The numerator of which is the 
value of plan assets determined under 
paragraph (j)(5)(iii)(D) of this section 
increased by the aggregate amount of 
purchases of annuities for participants 
and beneficiaries (other than partici-
pants who, at the time of the purchase, 
were highly compensated employees as 
defined in section 414(q), which defini-
tion includes highly compensated 
former employees under § 1.414(q)–1T, 
Q&A–4 which were made by the plan 
during the preceding 2 plan years, to 
the extent not included in plan assets 
under section 412(c)(2) (as in effect 
prior to amendment by PPA ’06); and 

(2) The denominator of which is the 
plan’s current liability determined pur-
suant to section 412(l)(7) (as in effect 
prior to amendment by PPA ’06) on the 
valuation date for the second plan year 
that begins before 2008 (the 2006 plan 
year), including the increase in current 
liability for the 2006 plan year, in-
creased by the aggregate amount of 
purchases of annuities that were added 
to the plan assets under the rules of 
paragraph (j)(5)(iii)(C)(1) of this sec-
tion. 

(D) Special asset determinations for 2006 
adjusted funding target attainment per-
centage—(1) General rule. If the adjusted 
funding target attainment percentage 
for the 2007 plan year is determined 
under the rules of paragraph 
(j)(5)(iii)(C) of this section, then the 
value of plan assets is determined as 
the value of plan assets under section 
412(c)(2) as in effect for the 2006 plan 
year, adjusted as provided in this para-
graph (j)(5)(iii)(D). 

(2) Inclusion of contributions for 2006. 
Contributions made for the 2006 plan 
year are taken into account in deter-
mining the value of plan assets, regard-
less of whether those contributions are 
made during the plan year or after the 
end of the plan year and within the pe-
riod specified under section 412(c)(10) 

(as in effect prior to amendment by 
PPA ’06). 

(3) Restriction to 90–110 percent cor-
ridor. The value of plan assets taking 
into account the amount of contribu-
tions made for the 2006 plan year is in-
creased or decreased, as necessary, so 
that it is neither less than 90 percent of 
the fair market value of plan assets nor 
greater than 110 percent of the fair 
market value of plan assets on the 
valuation date for the 2006 plan year 
(taking into account assets attrib-
utable to contributions for the 2006 
plan year). 

(4) Subtraction of credit balance. The 
plan’s funding standard account credit 
balance as of the end of the 2006 plan 
year is generally subtracted from the 
value of plan assets determined after 
application of paragraph (j)(5)(iii)(D)(3) 
of this section. However, this subtrac-
tion does not apply if the value of plan 
assets is greater than or equal to 90 
percent of the plan’s current liability 
determined under section 412(l)(7) (as 
in effect prior to amendment by PPA 
’06) on the valuation date for the 2006 
plan year. 

(E) Special rules for mergers and spin-
offs. Rules similar to the rules of para-
graph (j)(5)(ii) of this section apply for 
purposes of determining the adjusted 
funding target attainment percentage 
for the 2007 plan year in the case of a 
newly established plan, a plan that is 
the result of a merger of two plans, or 
a plan that is in involved in a spinoff. 

(6) Prohibited payment—(i) General 
rule. The term prohibited payment 
means— 

(A) Any payment for a month that is 
in excess of the monthly amount paid 
under a straight life annuity (plus any 
social security supplements described 
in the last sentence of section 411(a)(9)) 
to a participant or beneficiary whose 
annuity starting date occurs during 
any period that a limitation under 
paragraph (d) of this section is in ef-
fect; 

(B) Any payment for the purchase of 
an irrevocable commitment from an in-
surer to pay benefits; 

(C) Any transfer of assets and liabil-
ities to another plan maintained by the 
same employer (or by any member of 
the employer’s controlled group) that 
is made in order to avoid or terminate 
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the application of section 436 benefit 
limitations; and 

(D) Any other amount that is identi-
fied as a prohibited payment by the 
Commissioner in revenue rulings and 
procedures, notices, and other guidance 
published in the Internal Revenue Bul-
letin (see § 601.601(d)(2) relating to ob-
jectives and standards for publishing 
regulations, revenue rulings and rev-
enue procedures in the Internal Rev-
enue Bulletin). 

(ii) Special rule for beneficiaries. In the 
case of a beneficiary that is not an in-
dividual, the amount that is a prohib-
ited payment is determined by sub-
stituting for the amount in paragraph 
(j)(1)(i)(A) of this section the monthly 
amount payable in installments over 
240 months that is actuarially equiva-
lent to the benefit payable to the bene-
ficiary. 

(7) Section 436 contributions. Section 436 
contributions are the contributions de-
scribed in paragraph (f)(2) of this sec-
tion that are made in order to avoid 
the application of section 436 limita-
tions under a plan for a plan year. 

(8) Section 436 measurement date. A sec-
tion 436 measurement date is the date 
that is used to determine when the lim-
itations of sections 436(d) and 436(e) 
apply or cease to apply, and is also 
used for calculations with respect to 
applying the limitations of paragraphs 
(b) and (c) of this section. See para-
graphs (h)(1)(i), (h)(2)(iii)(B), 
(h)(2)(iv)(B), and (h)(3)(i) of this section 
regarding section 436 measurement 
dates that result from application of 
the presumptions under paragraph (h) 
of this section. 

(9) Unpredictable contingent event. An 
unpredictable contingent event benefit 
means any benefit or increase in bene-
fits to the extent the benefit or in-
crease would not be payable but for the 
occurrence of an unpredictable contin-
gent event. For this purpose, an unpre-
dictable contingent event means a plant 
shutdown (whether full or partial) or 
similar event, or an event (including 
the absence of an event) other than the 
attainment of any age, performance of 
any service, receipt or derivation of 
any compensation, or the occurrence of 
death or disability. For example, if a 
plan provides for an unreduced early 
retirement benefit upon the occurrence 

of an event other than the attainment 
of any age, performance of any service, 
receipt or derivation of any compensa-
tion, or the occurrence of death or dis-
ability, then that unreduced early re-
tirement benefit is an unpredictable 
contingent event benefit to the extent 
of any portion of the benefit that 
would not be payable but for the occur-
rence of the event, even if the remain-
der of the benefit is payable without 
regard to the occurrence of the event. 
Similarly, if a plan includes a benefit 
payable upon the presence (including 
the absence) of circumstances specified 
in the plan (other than the attainment 
of any age, performance of any service, 
receipt or derivation of any compensa-
tion, or the occurrence of death or dis-
ability), but not upon a severance from 
employment that does not include 
those circumstances, that benefit is an 
unpredictable contingent event benefit. 

(10) Examples. The following examples 
illustrate the rules of this paragraph 
(j): 

Example 1. (i) Plan S is a non-collectively 
bargained defined benefit plan with a plan 
year that is the calendar year and a valu-
ation date of January 1. The first effective 
plan year is 2008. Plan S is not in at-risk sta-
tus for 2008. 

(ii) As of January 1, 2008, Plan S has a 
value of plan assets (equal to the market 
value of assets) of $2,100,000 and a funding 
standard carryover balance of $200,000. Dur-
ing 2006, assets from Plan S were used to pur-
chase a total of $100,000 in annuities for em-
ployees other than highly compensated em-
ployees. No annuities were purchased during 
2007. On May 1, 2008, the enrolled actuary for 
the plan determines that the funding target 
as of January 1, 2008, is $2,500,000. 

(iii) The adjusted value of assets for Plan S 
as of January 1, 2008, is $2,000,000 (that is, 
plan assets of $2,100,000, plus annuity pur-
chases of $100,000, and minus the funding 
standard carryover balance of $200,000). The 
adjusted funding target is $2,600,000 (that is, 
the funding target of $2,500,000, increased by 
the annuity purchases of $100,000). 

(iv) Based on the above adjusted plan as-
sets and adjusted funding target, the ad-
justed funding target attainment percentage 
(AFTAP) as of January 1, 2008, would be 
76.92%. Since the AFTAP is less than 80% 
but is at least 60%, Plan S is subject to the 
restrictions in paragraph (d)(3) of this sec-
tion. 

Example 2. (i) The facts are the same as in 
Example 1, except that it is reasonable to ex-
pect that the plan sponsor will make a con-
tribution of $80,000 to Plan S for the 2007 plan 
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year by September 15, 2008. This amount is in 
excess of the minimum required contribution 
for 2007. The plan sponsor elects to reduce 
the funding standard carryover balance by 
$80,000. 

(ii) Because it is reasonable to expect that 
the $80,000 will be contributed by the plan 
sponsor, that amount is taken into account 
when the enrolled actuary certifies the 2008 
AFTAP under the special rule in paragraph 
(h)(4)(i)(B) of this section for plan years be-
ginning before 2009. Accordingly, the en-
rolled actuary for the plan certifies the 2008 
AFTAP as 80% (that is, adjusted plan assets 
of $2,080,000, reflecting the $80,000 in con-
tributions receivable, divided by the ad-
justed funding target of $2,600,000). 

(iii) The ability to take contributions into 
account before they are actually paid to the 
plan is available only for plan years begin-
ning before 2009. Furthermore, if the em-
ployer does not actually make the contribu-
tion and the difference between the incorrect 
certification and the corrected AFTAP con-
stitutes a material change, the plan will 
have violated section 401(a)(29) or will not 
have been operated in accordance with its 
terms. 

Example 3. (i) Plan R is a defined benefit 
plan with a plan year that is the calendar 
year and a valuation date of January 1. Sec-
tion 436 applies to Plan R for 2008. The valu-
ation interest rate for the 2007 plan year for 
Plan R is 7%. The fair market value of assets 
of Plan R as of January 1, 2007, is $1,000,000. 
The actuarial value of assets of Plan R as of 
January 1, 2007, is $1,200,000. The current li-
ability of Plan R as of January 1, 2007, is 
$1,500,000. The funding standard account 
credit balance as of January 1, 2007, is 
$80,000. The funding standard carryover bal-
ance of Plan R is $50,000 as of the beginning 
of the 2008 plan year. The sponsor of Plan R, 
Sponsor T, elects in 2008 to reduce the fund-
ing standard carryover balance in accord-
ance with § 1.430(f)–1 by $45,000. No annuities 
were purchased using plan assets during 2005 
or 2006. 

(ii) Pursuant to paragraph (j)(5)(iii)(B)(1) of 
this section, the asset value used to deter-
mine the AFTAP for the 2007 plan year is 
limited to 110% of the fair market value of 
assets on January 1, 2007, or $1,100,000 (110% 
of $1,000,000). 

(iii) Pursuant to paragraph (j)(5)(iii)(B)(2) 
of this section, the funding standard account 
credit balance as of January 1, 2007, is sub-
tracted from the asset value used to deter-
mine the AFTAP for the 2007 plan year. How-
ever, pursuant to paragraph (j)(5)(iii)(B)(3) of 
this section, the present value of the amount 
by which Sponsor T elected to reduce the 
funding standard carryover balance in 2008 is 
not subtracted. 

(iv) The present value, determined at an 
interest rate of 7%, of the $45,000 reduction 
in the funding standard carryover balance 

elected by Sponsor T in 2008 is $42,056. Thus, 
$42,056 is not subtracted from the 2007 plan 
year asset value. Accordingly, the funding 
standard account credit balance that is sub-
tracted from the 2007 plan year asset value is 
$37,944 (that is, $80,000 less $42,056). 

(v) Thus, the asset value that is used to de-
termine the FTAP for the 2007 plan year is 
$1,100,000 less $37,944, or $1,062,056. Accord-
ingly, for purposes of this section, the FTAP 
for the 2007 plan year for Plan R is 70.8% 
(that is, $1,062,056 divided by $1,500,000). 

Example 4. (i) Plan T is a non-collectively 
bargained defined benefit plan that was es-
tablished prior to 2007. Plan T has a plan 
year that is the calendar year and a valu-
ation date of January 1. The first effective 
plan year is 2008; the plan met the conditions 
of paragraph (j)(1)(ii)(E) of this section for 
2008. As of January 1, 2009, Plan T has a 
value of plan assets (equal to the market 
value of assets) of $3,000,000, a funding stand-
ard carryover balance of $150,000, and a 
prefunding balance of $50,000. During 2007 and 
2008, assets from Plan T were used to pur-
chase a total of $400,000 in annuities for em-
ployees other than highly compensated em-
ployees. The funding target for Plan T (with-
out regard to the at-risk rules of section 
430(i)) is $3,200,000 as of January 1, 2009. 

(ii) The plan’s funding status is calculated 
in accordance with paragraph (j)(1)(ii)(B) of 
this section to determine whether the special 
rule for fully-funded plans applies to Plan T. 
Accordingly, the value of plan assets deter-
mined without subtracting the funding 
standard carryover balance and the 
prefunding balance is 93.75% of the plan’s 
funding target ($3,000,000 ÷ $3,200,000). The ap-
plicable transitional percentage in para-
graph (j)(1)(ii)(D) of this section is 94% for 
2009. Because the percentage calculated 
above is less than 94%, the transition rule 
does not apply to Plan T. 

(iii) Accordingly, the January 1, 2009, 
AFTAP for Plan T is calculated without re-
flecting the special rule in paragraph 
(j)(1)(ii)(B) of this section. The AFTAP as of 
January 1, 2009, is calculated by dividing the 
adjusted assets by the adjusted funding tar-
get. For this purpose, the value of assets is 
increased by the annuities purchased for 
nonhighly compensated employees during 
2007 and 2008, and decreased by the funding 
standard carryover balance and the 
prefunding balance as of January 1, 2009, re-
sulting in an adjusted asset value of 
$3,200,000 (that is, $3,000,000 + 
$400,000¥$150,000¥$50,000). The funding tar-
get is increased by the annuities purchased 
for nonhighly compensated employees during 
2007 and 2008, resulting in an adjusted fund-
ing target of $3,600,000 (that is, $3,200,000 + 
$400,000). The AFTAP for Plan T for 2009 is 
therefore $3,200,000 ÷ $3,600,000, or 88.89%. 
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(k) Effective/applicability dates—(1) 
Statutory effective date. Section 436 gen-
erally applies to plan years beginning 
on or after January 1, 2008. The appli-
cability of section 436 for purposes of 
determining the minimum required 
contribution is delayed for certain 
plans in accordance with sections 104 
through 106 of PPA ‘06. 

(2) Collectively bargained plan excep-
tion—(i) In general. In the case of a col-
lectively bargained plan that is main-
tained pursuant to one or more collec-
tive bargaining agreements between 
employee representatives and one or 
more employers ratified before Janu-
ary 1, 2008, section 436 does not apply to 
plan years beginning before the earlier 
of— 

(A) January 1, 2010; or 
(B) The later of— 
(1) The date on which the last such 

collective bargaining agreement relat-
ing to the plan terminates (determined 
without regard to any extension there-
of agreed to after August 17, 2006); or 

(2) The first day of the first plan year 
to which section 436 would (but for this 
paragraph (k)(2)) apply. 

(ii) Treatment of certain plan amend-
ments. For purposes of this paragraph 

(k)(2), any plan amendment made pur-
suant to a collective bargaining agree-
ment relating to the plan which 
amends the plan solely to conform to 
any requirement added by section 436 is 
not treated as a termination of the col-
lective bargaining agreement. 

(iii) Treatment of plans with both col-
lectively bargained and non-collectively 
bargained employees. In the case of a 
plan with respect to which a collective 
bargaining agreement applies to some, 
but not all, of the plan participants, 
the plan is considered a collectively 
bargained plan for purposes of this 
paragraph (k)(2) if it is considered a 
collectively bargained plan under the 
rules of paragraph (a)(5)(ii)(B) of this 
section. 

(3) Effective date/applicability date of 
regulations. This section applies to plan 
years beginning on or after January 1, 
2010. For plan years beginning before 
January 1, 2010, plans are permitted to 
rely on the provisions set forth in this 
section for purposes of satisfying the 
requirements of section 436. 

[T.D. 9467, 74 FR 53061, Oct. 15, 2009] 

§§ 1.437–1.440 [Reserved] 

VerDate Mar<15>2010 10:22 May 13, 2011 Jkt 223088 PO 00000 Frm 01302 Fmt 8010 Sfmt 8010 Y:\SGML\223088.XXX 223088er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R


		Superintendent of Documents
	2012-07-25T11:07:34-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




